




August 3, 1995

Ellen Johnck

Bay Planning Coalition

303 World Trade Center

San Francisco, CA  94111






Re:
Your Request for Advice


Our File No. A-95-237

Dear Ms. Johnck:


This is in response to your letter requesting advice regarding the provisions of the Political Reform Act (the "Act") regulating the receipt of gifts by public officials.  


Please note that nothing in this letter should be construed to evaluate any conduct which may have already taken place.  In addition, this letter is based on the facts presented to us.  The Commission does not act as the finder of fact in providing advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)

QUESTION


Is a boat tour of the proposed John Baldwin Channel deepening project area of the San Francisco Bay provided to Contra Costa and Solano Counties' Board of Supervisors by the Bay Planning Coalition reportable gifts to the supervisors?

CONCLUSION


The pro rata value of the tour would be considered a reportable gift to members of the Contra Costa and Solano Counties Board of Supervisors who attend.

FACTS


The Bay Planning Coalition (BPC) is a nonprofit public benefit corporation formed under Section 501(c)(4) of the Internal Revenue Code.  On August 16, 1995, BPC has planned a four hour tour of the proposed John Baldwin Channel deepening project area (the "project") of the San Francisco Bay.  The tour will be on a 60-foot yacht that was loaned to BPC for the tour by a BPC member.  


You stated that the purpose for the tour was to provide education and information on a dredging project jointly-sponsored by the United States Army Corps of Engineers and Contra Costa County.  You intend to discuss dredging construction facts, proposed dredged sediment disposal options, and potential environmental and economic effects of the project.  The trip will last four hours and include a lunch.


Currently you plan on inviting 30 guests, including members of the United States Army Corps of Engineers, Contra Costa and Solano Counties' Boards of Supervisors, San Francisco Bar Pilots and project beneficiaries.  You stated that the supervisors were invited because they will be faced with approving future disposal sites.  The guests will provide their own transportation to the boat launching dock.


You stated that an equivalent boat tour with a private chartered yacht company would cost $1,600 for the four hours, or $53 per person.  The lunch will cost approximately $22 per person, making each person's share $75.

ANALYSIS


Section 82028 defines a "gift" as:


(a)  "Gift" means, except as provided in subdivision (b), any payment to the extent that consideration of equal or greater value is not received and includes a rebate or discount in the price of anything of value unless the rebate or discount is made in the regular course of business to members of the public without regard to official status.  Any person, other than a defendant in a criminal action, who claims that a payment is not a gift by reason of receipt of consideration has the burden of proving that the consideration received is of equal or greater value.


(b)  The term "gift" does not include:



(1)  Informational material such as books, reports, pamphlets, calendars, or periodicals.  No payment for travel or reimbursement for any expenses shall be deemed "informational material."






(Emphasis added.)


Thus, absent an exception, the value of a free tour of the Bay provided by BPC to public officials is considered a reportable gift to the officials.  


As noted above, Section 82028(b)(1) exempts "informational material," such as reports or periodicals, from the "gift" definition.  Regulation 18942.1 provides:


"Informational material" means any item which serves primarily to convey information and which is provided for the purpose of assisting the recipient in the performance of his or her official duties or of the elective office he or she seeks.  Informational material may include:

* * *


(c)  On-site demonstrations, tours, or inspections designed specifically for the purpose of assisting the recipient public officials or candidates in the performance of either their official duties or of the elective office they seek.  No payment for transportation to an inspection, tour, or demonstration site, nor reimbursement for any expenses in connection therewith, shall be deemed "informational material" except insofar as such transportation is not commercially obtainable.




(Emphasis added.)


Thus, we have advised that the exception for informational material may apply, under certain circumstances, where the tour was the means of conveying the information.  (Barker Advice Letter, No. A-93-186; Bell Advice Letter No. I-91-442.)  However, this was only the case where the tour was no longer than necessary to tour the relevant facility or site and the informational material was not otherwise accessible or commercially available.  (Donovan Advice Letter, Nos. I-95-115 and I-95-117.)  Consequently, we have generally advised that a tour is not considered informational material where commercial transportation could also provide the same tour.  (Olson Advice Letter, No. A-85-218.)  


Unlike situations where no other transportation to a site was available (See Leidigh Advice Letter, No. A-89-248), commercial tours of the San Francisco Bay would appear to be readily available and commonplace.  Consequently, we would conclude that the receipt of the tour by public officials would not be informational material, but would be a gift.

Valuation


You stated that rental of an equivalent boat tour with a private chartered yacht company would cost $1,600 for the four hours.  This would equate to $53 per person were all 30 attend.    The lunch will cost approximately $22 per person, making each persons share $75.  Assuming no other gifts are provided by BPC to the officials in question, neither the gift limit ($280 per calendar year) nor the disqualification provision of the Act (based on receipt of $280 during the 12 months preceding a decision) will be triggered.  (See Sections 89501 and 87103(e).)  However, the full value will need to be disclosed.


If you have any further questions regarding this matter, please feel free to contact me at (916) 322-5660.\






Sincerely,






Steven G. Churchwell

General Counsel    

By:
John W. Wallace


Counsel, Legal Division

