

October 6, 1995

Michael J. Noland

Kahn, Soares & Conway

219 North Douty Street

Post Office Box 1376

Hanford, California  93232





Re:  Your Request for Advice




Our File No. A-95-251

Dear Mr. Noland:


You are requesting advice on behalf of Hanford City Councilmember Dennis Sanchez regarding the conflict-of-interest provisions of the Political Reform Act (the "Act"). 

QUESTIONS


1)  The city has entered into a series of contracts with Sanchez Brothers, a business entity in which Councilmember Sanchez has a 25 percent general partnership interest.  May Councilmember Sanchez participate in any decisions before the city council which are related to or involve the First Agreement, the amendment thereto, or the Second Agreement?


2)  May Councilmember Sanchez participate in any matters regarding the automatic term renewal provisions found in the Second Agreement? 


3)  May Councilmember Sanchez participate in any decisions related to or involving the city's wastewater treatment plant?


4)  May Councilmember Sanchez participate in any decisions related to any of the other business entities in which he has an ownership interest?  


5)  May the City of Hanford do business with Sanchez Feed and Seed, Inc. or any of the other business entities in which Councilmember Sanchez has an ownership interest?

CONCLUSIONS


1)  Councilmember Sanchez may not participate in any city council decisions related to the First Agreement, the amendment thereto, or the Second Agreement.


2)  Councilmember Sanchez may not participate in matters regarding the automatic term renewal provisions of the Second Agreement.


3)  We do not have any facts regarding a specific decision pertaining to the city's wastewater treatment plant.  Councilmember Sanchez may not participate in any decision which will have a direct effect on Sanchez Brothers or any of Councilmember Sanchez's economic interests.  Any decision which will have an indirect effect on Sanchez Brothers or any of Councilmember Sanchez's economic interests will have to be  analyzed independently to determine if there will be a material financial effect on these economic interests.


4)  Councilmember Sanchez may only participate in a governmental decision if there will not be a reasonably foreseeable material financial effect on any of his economic interests.


5)  It is not under our jurisdiction to determine if the

City of Hanford may do business with Sanchez Feed and Seed, Inc. or any of the other business entities in which Councilmember Sanchez has an ownership interest.  Please contact the Attorney General's Office concerning the possible application of Government Code Section 1090.

FACTS


Councilmember Sanchez was elected to the Hanford City Council on November 8, 1994 and was sworn into office on December 6, 1994.  He owns a 25 percent general partnership interest in Sanchez Brothers.  The other general partners are members of Councilmember Sanchez's family.  Sanchez Brothers farms real property in Kings County, California, and also sells wastewater effluent from the city's wastewater treatment plant to other farming operations in Kings County, California.  Councilmember Sanchez does not take an active role in the day-to-day operations of Sanchez Brothers, and there have been no profits paid to Councilmember Sanchez from Sanchez Brothers for the past year.


On or about June 28, 1988, the city entered into an agreement ("First Agreement") with Sanchez Brothers.  Pursuant to the First Agreement, the city leases to Sanchez Brothers certain real property owned by the city.  The real property is located adjacent to the city's wastewater treatment plant.  The First Agreement also provides that the city shall provide to Sanchez Brothers all wastewater effluent from the city's wastewater treatment plant.  The agreement terminates on December 31, 2006.  Prior to the 1993 growing season and each five years thereafter for the term of the agreement, the city and Sanchez Brothers will renegotiate the rental amounts paid by Sanchez Brothers to the city for the rental of the real property.


Sanchez Brothers agrees to pay $3 per acre foot for water received from the city's wastewater treatment plant.  As with the rent for the real property, the parties shall renegotiate the per acre foot fee paid by Sanchez Brothers to the city for receipt of effluent from the wastewater treatment plant.  Sanchez Brothers is also required to provide sufficient land for disposal of all wastewater effluent from the city's wastewater treatment plant.


Effective April 1, 1993, the city and Sanchez Brothers entered into an amendment to the First Agreement whereby the amount of rent paid by Sanchez Brothers for the real property was renegotiated and increased.  Additionally, the charge for a per acre foot of effluent received by Sanchez Brothers from the wastewater treatment plant was also renegotiated and increased.  


On or about June 28, 1988, the city and Sanchez Brothers entered into a Second Agreement ("Second Agreement").  Pursuant to the second agreement, the city agreed to grant to Sanchez Brothers an easement upon the city's property reasonably necessary for the location, construction, operation and maintenance of a pump station, pipeline and all equipment necessary to enable Sanchez Brothers to transfer the wastewater effluent from the city's wastewater treatment plant to Sanchez Brothers' real property.  Pursuant to paragraph 2 of the Second Agreement, the city leases these transportation facilities from Sanchez Brothers in order to transport effluent from the wastewater treatment plant.  The term of the Second Agreement commenced upon the acceptance of the possession of the facilities by the city and continues thereafter on a per year basis until all payments are made by the city to Sanchez Brothers.  The final payment date is January 15, 1998.  The facilities are currently being used to transport effluent from the city's wastewater treatment plant to real property owned by Sanchez Brothers and other third parties for purposes of agricultural irrigation.


The city council must approve the purchase of any equipment or supplies having a value in excess of $2,500.  The city council also must approve any and all contracts let by the city for consulting services and performance of public work projects, including projects at the city wastewater treatment plant.  The city council also approves all agreements and amendments thereto, by and between the city and any third party, such as the agreements with Sanchez Brothers, as identified above.  The city council also reviews and approves the budget for the city, which would include income from sewer connection fees and other fees charged for the use of the sanitary sewer system of the city and expenditures by the city for the wastewater treatment plant.


Councilmember Sanchez owns a 25 percent interest in Sanchez Feed and Seed, Inc., a California corporation.  He serves as Vice President of the corporation, but does not take an active role in the operation of the corporation and receives no salary, bonuses or dividends.  The other shareholders and officers of the corporation are members of Councilmember Sanchez's family.



Prior to the election of Councilmember Sanchez, the city made purchases of miscellaneous merchandise from Sanchez Feed and Seed, Inc., on a purchase order basis.  Such purchases were within the amounts that did not require approval by the city council.  Subsequent to the election of Councilmember Sanchez, the city unilaterally terminated purchases from Sanchez Feed and Seed, Inc.


Councilmember Sanchez also owns a business interest in the following entities:

(1) Sidonia Development Corporation:  Councilmember Sanchez owns a 60 percent interest and serves as the corporation's President.  The corporation has been involved in a proposed residential and golf course development upon real property currently outside the city limits.  The corporation has been inactive for the past year and Councilmember Sanchez has received no monies, salary, bonuses or dividends from the corporation.

(2) Sanco:  Councilmember Sanchez owns a 25 percent interest and acts as Vice President of this trucking operation.  The remaining shareholders and officers are members of Councilmember Sanchez's family.  No monies, salary, bonuses, distributions or dividends were paid to Councilmember Sanchez from Sanco.

(3) Sanchez and Sanchez Grain:  Councilmember Sanchez owns a 50 percent interest in this partnership which is involved in the marketing of grain.  Councilmember Sanchez receives a salary from Sanchez and Sanchez Grain.  The other partner of the partnership is a family member of Councilmember Sanchez.

(4) Sanchez Grain Warehouse:  Councilmember Sanchez has a 25 percent ownership interest in this joint venture which is involved in grain storage under contract.  One of the other members of the joint venture is a family member of Councilmember Sanchez.  The remaining member of the joint venture is an unrelated company, neither owned nor controlled by Councilmember Sanchez.  Councilmember Sanchez also draws a salary from Sanchez Grain Warehouse.

ANALYSIS


The Act prohibits a public official from making, participating in making, or in any way attempting to use his or her official position to influence a governmental decision in which the official knows or has reason to know he or she has a financial interest.  (Section 87100.)  An official has a financial interest in a decision if the decision will have a reasonably foreseeable material financial effect, distinguishable from the effect on the public generally, on the official or a member of his or her immediate family or on:



(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.  

* * *


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.  



(d)  Any business entity in which the public 


official is a director, officer, partner, trustee, 


employee, or holds any position of management.

* * *



For purposes of this section, indirect investment or interest means any investment or interest owned by the spouse or dependent child of a public official, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official's agents, spouse, and dependent children own directly, indirectly, or beneficially a 10-percent interest or greater.





Section 87103(a),(c) and (d).


Mr. Sanchez has a 25 percent ownership interest in Sanchez Brothers.  Assuming the value of this interest is greater than $1,000, his interest in Sanchez Brothers would be an investment interest under the Act.  


In addition, Section 82030 provides that the income of an individual includes a pro rata share of any income of any business entity or trust in which the individual or spouse owns, directly, indirectly or beneficially, a 10-percent interest or greater.  Consequently, any person or business that has made a payment to Sanchez Brothers is a source of income to Councilmember Sanchez, if his pro rata share of the payment is $250 or greater.  For example, since his partnership interest is twenty five percent, any client of Sanchez Brothers who paid Sanchez Brothers $1,000 or more within the past 12 months is a source of income to Councilmember Sanchez, and he may not participate in any decision that will reasonably foreseeably have a material financial effect on that person or business.


Whether the financial consequences of a decision are reasonably foreseeable at the time a governmental decision is made depends on the facts of each particular case.  An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required.  However, if an effect is only a mere possibility, it is not reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198.)  

