October 23, 1995

Roy C. Abrams

City Attorney

City of San Mateo

330 West Twentieth Avenue

San Mateo, CA  94403



Re:  Your Request for Advice




Our File No. A-95-252a

Dear Mr. Abrams:


This letter will serve as a follow-up to advice previously issued to Councilmember Gary Yates under the conflict-of-interest provisions of the Political Reform Act.  In our previous letter, we advised that Councilmember Yates was prohibited from participating in upcoming land-use decisions concerning the redevelopment of the Bay Meadows Racetrack.

QUESTION


Is Councilmember Yates prohibited from participating in the remainder of the Bay Meadows redevelopment project?

CONCLUSION


The income Councilmember Yates' spouse receives from Franklin Resources prohibits his participation in the development of the stables/barn area into an office complex, however, he may participate in other aspects of the redevelopment project so long as:  (1) the decisions for which he has a disqualifying financial interest are segregated and decided first; (2) the remaining decisions will not result in reopening or in any way affect the decision from which he was disqualified; and (3) the decision will not independently have a material financial effect on Franklin Resources.



FACTS


The San Mateo City Council will be participating in  decisions concerning the redevelopment of the Bay Meadows Racetrack ("Bay Meadows").  It is anticipated that the first of many decisions will be considered by the city council in 1996.  The first issue to be decided will be the development of 75 acres of Bay Meadows property which presently contain a practice track and stables/barn area. 


There are two aspects to this development proposal.  The first aspect involves the practice track and consists of the redevelopment of 43 acres with 750 residential units; 146,800 square feet of retail commercial space, ancillary retail, a 600-seat cinema complex, a 200-room hotel and 15,000 square feet of restaurant use.  Additionally, the proposal includes 5.1 acres of park and open space and a 6,400 square foot day care center.  This project would require reclassifying the zoning of the property to C-2R, Regional/Community Commercial with a residential overlay.


The second project involves the stables/barn area and is the proposed development of 32.5 acres with a 900,000 square foot office complex.  This project requires rezoning to Executive Office 1 or 2 depending on the percentage of open space.  Both of these projects create a potential for a conflict of interest for Councilmember Yates.


 Councilmember Yates' spouse is employed in a clerical capacity with Franklin Resources, Inc., ("Franklin").  Franklin has an existing agreement with Bay Meadows for purchase and development of the office complex project at the stables/barn area.  The agreement for sale of property is contingent on the approval of all land-use entitlements by the city.  The contract provides for the sale of approximately 32.5 acres of property at a price of $653,400 per acre.  This amounts to approximately $21 million.  In addition, if all conditions of sale are met, Franklin will be liable to Bay Meadows for an additional $1.2 million in off-site improvements.

ANALYSIS


Section 87100 prohibits public officials from making, participating in making or using their official position to influence governmental decisions in which they have an economic interest.


Among other things, Section 87103 specifies that an official has an economic interest in a decision, within the meaning of Section 87100, if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public general, on the official or on a member of the official's immediate family or on:

* * *


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.




(Section 87103(c).)


Councilmember Yates was advised that his spouse's income from Franklin was the basis for a conflict, and he is prohibited from participating in decisions concerning the redevelopment of the Bay Meadows Racetrack.  (Abrams Advice Letter, No. A-95-252.)


We have previously advised public officials that under certain circumstances, decisions can be separated so that an official who has a disqualifying interest in one component of a decision may still participate in other components of the decision in which he or she has no financial interest.  (Huffaker Advice Letter, No. A-86-343.)


If the project decisions are segmented so that the various development proposals are considered separately, the following procedure may be used to permit Councilmember Yates to participate in other decisions:


1.  The decisions for which the councilmember has a disqualifying financial interest must be segregated from the other decisions;


2.  The decisions for which the councilmember is disqualified must be considered first, and a final decision reached by the City without his participation;


3.  Once a decision has been made on the portions of the redevelopment plan for which the councilmember has a disqualifying interest, he may participate in the subsequent deliberations regarding other portions of the development proposals, so long as:  (1) those deliberations do not result in a reopening or in any way affect the decision from which the councilmember was disqualified, and (2) those decisions will not have a material financial effect on the councilmember's economic interest.  (Huffaker Advice Letter, supra.)


Accordingly, decisions concerning the office complex project and decisions concerning the balance of the redevelopment plan must be analyzed to determine if they can be decided separately.  In doing so, it must also be determined if the decisions concerning the remainder of the project will have a material financial effect on Franklin.  If so, even if the decisions are segmented, Councilmember Yates cannot participate in the decisions if the subsequent decisions because they will have a material financial effect on the Councilmember Yates' source of income.  For example, if the decisions concerning street relocation or land-use entitlements concerning the neighboring residential project will have an effect on Franklin, Councilmember Yates may not participate in that decision if that effect will be material.


As we discussed in our previous letter, Commission Regulation 18702.2 provides the standards for determining materiality for business entities which may be indirectly affected by a decision.  The regulation provides standards which differ depending on the financial size of the business entity.  We have no information regarding the financial size of Franklin.  However, Regulation 18702.2(a) would require disqualification of Councilmember Yates if any of the following apply to Franklin:


(1)  The decision will result in an increase or decrease to the gross revenues for a fiscal year of $1,000,000 or more, or


(2)  The decision will result in the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $250,000 or more; or


(3)  The decision will result in an increase or decrease in the value of assets or liabilities of $1,000,000 or more.




(Regulation 18702.2(a).)


Different thresholds apply for much smaller business entities.  I have enclosed a copy of Regulation 18702.2 for your use in determining which threshold would apply to Franklin.  If it is reasonably foreseeable that decisions concerning the residential housing project could affect Franklin by the applicable monetary amounts, then those decisions independently would affect Franklin, and the councilmember cannot participate in any of the decisions.


However, if other decisions in the Bay Meadows redevelopment project will not have a foreseeable financial effect on Franklin, the City may separate the various aspects of the project and Councilmember Yates may participate in decisions concerning other aspects of the plan.  The decisions concerning the office complex project must be considered first without Councilmember Yates' participation.  Once those decisions have been made, Councilmember Yates may participate in subsequent deliberations regarding other portions of the Bay Meadows redevelopment project.


If there is anything further you need, please do not hesitate to call at (9l6) 322-5901.





Sincerely,





Steven G. Churchwell





General Counsel





By:  Jeanette E. Turvill






Political Reform Consultant
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