September 27, 1995

Roy C. Abrams

City Attorney

City of San Mateo

330 West Twentieth Avenue

San Mateo, CA  94403



Re:  Your Request for Advice




Our File No. A-95-252

Dear Mr. Abrams:


This is in response to your request for advice on behalf of San Mateo City Councilmember Gary Yates under the conflict-of-interest provisions of the Political Reform Act.

QUESTION


Is Councilmember Yates prohibited from participating in decisions concerning the redevelopment of the Bay Meadows racetrack?

CONCLUSION


Yes.  With respect to his personal residence, since 14 percent of the homeowners in the jurisdiction will be affected in substantially the same manner as Councilmember Yates, the "public generally" exception applies and his residence will not be the basis for disqualification.  However, since his spouse's source of income will be materially affected by the redevelopment project, Councilmember Yates will be prohibited from participating in the Bay Meadows redevelopment decisions.

FACTS


The San Mateo City Council will be participating in  decisions concerning the redevelopment of the Bay Meadows Racetrack ("Bay Meadows").  It is anticipated that the first of many decisions will be considered by the city council in 1996.  The first issue to be decided will be the development of 75 acres of Bay Meadows property which presently contain a practice track and stables/barn area. 


There are two aspects to this development proposal.  The first aspect involves the practice track and consists of the redevelopment of 43 acres with 750 residential units; 146,800 square feet of retail commercial space, ancillary retail, a 600-seat cinema complex, a 200-room hotel and 15,000 square feet of restaurant use.  Additionally, the proposal includes 5.1 acres of park and open space and a 6,400 square foot day care center.  This project would require reclassifying the zoning of the property to C-2R, Regional/Community Commercial with a residential overlay.


The second project involves the stables/barn area and is the proposed development of 32.5 acres with a 900,000 square foot office complex.  This project requires rezoning to Executive Office 1 or 2 depending on the percentage of open space.  Both of these projects create a potential for a conflict of interest for Councilmember Yates.


Mr. Yates' residence is located within 300 feet from the practice track, which is to be developed into mixed residential housing and retail stores, and approximately 1,500 feet from the stables/barn area, which is to be developed into the office complex.


In addition to the possible effects the development may have on Mr. Yates' residence, his spouse is employed in a clerical capacity with Franklin Resources, Inc., ("Franklin").  Franklin has an existing agreement with Bay Meadows for purchase and development of the office complex project at the stables/barn area.  The agreement for sale of property is contingent on the approval of all land-use entitlements by the city.  The contract provides for the sale of approximately 32.5 acres of property at a price of $653,400 per acre.  This amounts to approximately $21 million.  In addition, if all conditions of sale are met, Franklin will be liable to Bay Meadows for an additional $1.2 million in off-site improvements.

ANALYSIS


Section 87100 prohibits public officials from making, participating in making, or using their official position to influence a governmental decision in which they know or have reason to know they have a financial interest.  


A public official has a financial interest in a decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, or on a member of the official's immediate family, or on:

* * *


(b)  Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regarding to official status, aggregating two hundred fifty dollars ($250) or more in value provisions to, received by or promised to the public official within 12 months prior to the time when the 




(Sections 87103(b) and (c).)


Accordingly, Councilmember Yates may not make, participate in making, or use his official position to influence a governmental decision if the decision will have a material financial effect,  on his interests in real property, or on his spouse's source of income, Franklin Resources, Inc.

Foreseeability


The effects of a decision are reasonably foreseeable if there is a substantial likelihood that they will occur.  To be foreseeable, the effects of a decision must be more than a mere possibility; however, certainty is not required.  (In re Thorner (1975) 1 FPPC Ops. 198.)


Councilmember Yates' property is located in such close proximity to the Bay Meadows property that it is foreseeable that redevelopment project will have some effect on his property.  (In re Owen (1876) 2 FPPC Ops. 77.)


In addition, since there is a contract between Bay Meadows and Franklin for purchase of the Bay Meadows property, contingent on the approval of decisions before the city, it is clearly foreseeable that Franklin will be effected by those decisions as well.  If the effect on either his real property or on Franklin is material, Councilmember Yates may not participate in the land-use decisions.

Material Financial Effect


The Commission has adopted several regulations which define when the effect of a governmental decision is "material" for purposes of the Act's conflict-of-interest provisions.  

Interests in Real Property


If the official's financial interest is directly involved in the decision, Regulation 18702.1 applies to determine materiality.

A decision will have a direct effect on real property if:


(A)  The decision involves the zoning or rezoning, annexation or deannexation, sale, purchase, or lease, or inclusion in or exclusion from any city, county, district or other local governmental subdivision, of real property in which the official has a direct or indirect interest (other than a leasehold interest) of $1,000 or more, or a similar decision effecting such property;


(B)  The decision involves the issuance, denial or revocation of a license, permit or other land use entitlement authorizing a specific use or uses of such property;


(C)  The decision involves the imposition, repeal or modification of any taxes or fees assessed or imposed on such property; or


(D)  The decision is to designate the survey area, to select the project area, to adopt the preliminary plan, to form a project area committee, to certify the environmental document, to adopt the redevelopment plan, to add territory to the redevelopment area, or to rescind or amend any of the above decisions; and real property in which the official has an interest, or any part of it is located within the boundaries (or the proposed boundaries) of the redevelopment area.




Regulation 18702.1(a)(3)


Councilmember Yates' property is located within 300 feet of that property but is not included within the boundaries of the property which is the subject of the decisions.  It is thus not directly effected by the decisions. 

Councilmember Yates' Residence


An indirect effect on real property is deemed material if:


(1)  The real property in which the official has an interest, or any part of that real property, is located within a 300 foot radius of the boundaries (or the proposed boundaries) of the property which is the subject of the decision, unless the decision will have no financial effect upon the official's real property interest.


(2)  The decision involves construction of, or improvements to, streets, water, sewer, storm drainage or similar facilities, and the real property in which the official has an interest will receive new or substantially improved services.



(Regulation 18702.3(a).)


You indicated that Councilmember Yates' property is located within 300 feet of the Bay Meadows' property.  Therefore, due to the close proximity of his property to Bay Meadows' property, it is deemed that any decisions related to the Bay Meadows redevelopment project will have a material financial effect on his real property interests.

