August 29, 1995

Jeffrey G. Scott

General Counsel

Grossmont Hospital District

1350 Grand Avenue, Suite 200

San Marcos, CA  92069

Re:
Your Request for Advice

Our File No. A‑95‑255

Dear Mr. Scott:

This is in response to your letter requesting advice on behalf of Dr. William Herrick regarding his responsibilities as a member of the Board of Directors of the Grossmont Hospital District under the conflict‑of‑interest provisions of the Political Reform Act (the "Act").  

Please note that nothing in this letter should be construed to evaluate any conduct which may have already taken place.  In addition, this letter is based on the facts presented to us.  The Commission does not act as the finder of fact in providing advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)

QUESTION

May Dr. Herrick participate in the Grossmont Hospital District's decisions concerning the transfer of annual tax revenues to the Grossmont Hospital Corporation, if an independent contractor of this corporation is a source of income to him?

CONCLUSION

Dr. Herrick is not disqualified from participating in the decisions, provided there is no reasonably foreseeable and material financial effect on his source of income, the independent contractor of the corporation.


FACTS

Dr. William Herrick is a member of the Board of Directors of the Grossmont Hospital District (the "District").  The District is organized under the provisions of the California Health and Safety Code, Sections 32000 et seq., to provide and operate health care facilities for the area served by the District in San Diego County.  

Effective May 29, 1991, the District entered into an affiliation agreement with the San Diego Hospital Association (the "Association"), a multi‑facility health care system "Sharp Health Care" located in San Diego County.  The affiliation was effected through the creation of a nonprofit public benefit corporation known as the Grossmont Hospital Corporation (the "Corporation"), of which the Association is the sole statutory member.  

Pursuant to a contract entered into in 1992 with the Corporation, the Analytical Pathology Medical Group (the "Medical Group"), provides specified continuing medical education services to the Corporation.  As an agent of the Medical Group, Dr. Herrick was the signator of the contract.  In 1993, Dr. Herrick resigned from serving with the Medical Group. 

In 1994, Dr. Herrick was elected to the Grossmont Hospital District Board.  For a period of approximately one year, June of 1994 to July of 1995, Dr. Herrick received a monthly compensation totalling $2,750 from the Medical Group to oversee the medical education program.  Dr. Herrick was retained by the Medical Group to provide these services, not the Corporation. 

Pursuant to its contract with the Corporation, the Medical Group acts at all times as an independent contractor.  The Corporation does not exercise any control or direction over the methods by which the Medical Group performs its work and functions, nor does the Corporation employ the physicians required for the operation of the continuing medical education program.

The District Board will be considering whether to transfer to the Corporation approximately $2.7 million of annual tax revenues of the District.  The total net budget revenue for the Corporation for the fiscal year ending September 30, 1995, is approximately $159,838,000, which includes the $2.7 million in tax revenues, patient revenues, interest, and other operating revenues.  It is not expected that the decision in question will affect the Medical Group's contract with the Corporation.

ANALYSIS

Economic Interests

Section 87100 of the Act prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  A "public official" is defined in Section 82048 and Regulation 18700 as every natural person who is a member, officer, employee, or consultant of a state or local government agency.  This definition would include a member of the Board of Directors of the Grossmont Hospital District.  (See, Gallegos Advice Letter, No, I‑91‑047.)

Section 87103 specifies that a public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official or a member of his or her immediate family or on:

(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.  

* * *

(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.  

(d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.  

Pursuant to Section 87103, any person or business that has made any payment to Dr. Herrick in the past 12 months is considered a source of income to him.  You stated that the Medical Group paid Dr. Herrick $2,750 per month for services rendered to the group through July 1995.  Consequently, the Medical Group is a potentially disqualifying financial interest as defined in Section 87103(c) and Dr. Herrick may not participate in any decision that will reasonably foreseeably have a material financial effect on the Medical Group.

However, it does not appear that either the Association or the Corporation are considered sources of income to the doctor.  Rather, it appears that the contractual relationship exists between the Corporation and the Medical Group, as an independent contractor.  In turn, the Medical Group retained Dr. Herrick's services as a subcontractor.  The general rule with respect to an official's income as a subcontractor is that the contractor is the sole source of the income.  (Hart Advice Letter, No. A‑83‑264; Huguet Advice Letter, No. I‑87‑330; Tunnel Advice Letter,

No. I‑88‑123.)  This is because the contractor independently makes the decision to hire the official and is not directed by the client to hire the official. (Harron Advice Letter, No. I‑86‑027; Schectman Advice Letter, No. A‑87‑031.)  

Of course, this conclusion is necessarily factually dependent.  We note that the contract between the Corporation and the Medical Group states that the Corporation will not exercise direction or control over how the Medical Group fulfills its obligations under the contract, and that the Corporation will not employ the physicians who will provide the education services pursuant to the contract.  

Foreseeability and Materiality

Whether the financial consequences of a decision are reasonably foreseeable at the time a governmental decision is made depends on the facts of each particular case.  An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required. However, if an effect is only a mere possibility, it is not reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198.)  

Under your facts, the Medical Group is under contract with the Corporation to provide continuing medical education services.  Thus, it is foreseeable that the district's decision to transfer tax revenue to the corporation could effect the Medical Group.  However, for the foreseeable effect of a decision on a source of income to be disqualifying, the effect of the decision must also be material.  

The Commission has adopted differing guidelines to determine whether an effect is material, depending on the specific circumstances of each decision.  For example, where the source of income is directly before the board, as an applicant or the subject of the decision, Regulation 18702.1(a) provides that the effect of the decision on a source of income is deemed material and disqualification is required.  (Combs Advice Letter, No. A‑89‑177.)

A source of income is directly before the board when the source initiates the proceeding by filing an application, claim, appeal, or similar request, is a named party in the proceeding, or the decision involves the issuance, renewal, approval, denial, or revocation of any license, permit, or other entitlement to, or contract with, the subject person or business entity. (Regulation 18702.1(b).)  Under your facts, the Medical Group is not directly before the Grossmont Hospital District Board.  

However, Dr. Herrick will still have a conflict of interest if the decision in question will have a material financial effect on the Medical Group, indirectly.  Regulation 18702.2 (copy enclosed) provides differing standards of materiality which apply depending on the financial size of the business entity.   Assuming that the Medical Group is covered under subdivision (g) of Regulation 18702.2, Dr. Herrick would have a conflict if the effect of the decision would result in:  (1) an increase or decrease in the gross revenues of the Medical Group for a fiscal year of $10,000 or more; or (2) the Medical Group incurring, avoiding, reducing, or eliminating expenses of $2,500 or more in a fiscal year; or, finally, (3) an increase or decrease in the Medical Group's assets or liabilities of $10,000 or more.

You have stated that the decisions in question will not affect the Medical Group's contract with the Corporation.  Accordingly, it appears that the decisions will not have the  effect of increasing or decreasing the Medical Group's gross revenue, expenses, assets, or liabilities, and Dr. Herrick may participate in the decisions.

If you have any further questions regarding this matter, please feel free to contact me at (916) 322‑5660.

Sincerely,

Steven G. Churchwell

General Counsel    

By: Luisa Menchaca

Counsel, Legal Division

Enclosure

