




August 31, 1995

Gary M. Baum

City Attorney

City of Morgan Hill

17555 Peak Avenue

Morgan Hill, CA  95037






Re:  Your Request for Informal Assistance







Our File No. I-95-259

Dear Mr. Baum:


This is in response to your letter requesting advice concerning the conflict-of-interest provisions of the Political Reform Act (the "Act").  You are requesting advice about another person's duties under the Act based upon your duty, as city attorney, to advise rather than upon specific authorization.  (Regulation 18329(c)(1).)  Therefore, we are treating your request as one for informal assistance.  

QUESTIONS


1.  May a councilmember for the City of Morgan Hill participate in decisions involving the proposed expansion of a cemetery where the councilmember owns a plot valued in excess of $1,000?


2.  Must the councilmember disclose the ownership of the plot on his statement of economic interests?

CONCLUSIONS


1.  Under the Act, the councilmember has an interest in real property worth $1,000 or more.  Therefore, he may not participate in any decision regarding the expansion of the cemetery if it would have a foreseeable material financial effect on that interest.


2.  In response to your second question, burial plots should be reported as interests in real property.  If the plot is owned individually, it should be reported on Schedule B of the councilmember's statement of economic interests form.  If the burial plot is held by a family trust, Schedule C-1 would be the appropriate place for reporting.

FACTS


You are the City Attorney for Morgan Hill and you have a duty to advise persons relating to their duties or actions under the Act.  One of the city councilmembers for the City of Morgan Hill owns a cemetery plot in the small, local cemetery owned by Morgan Hill.  The value of the plot exceeds $1,000.  The cemetery is operated by a private individual, but ultimately owned by the city.  The city is in the process of attempting to sell the cemetery to the current operator or another operator.  

ANALYSIS

Conflict of Interest


The Act prohibits a public official from making, participating in, or using her official position to influence a governmental decision in which she knows or has reason to know she has a financial interest.  (Section 87100.)  A public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official or a member of her immediate family or on, among other things: 



(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1000) or more.


(b)  Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1000) or more.


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.


(d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.






(Section 87103(a)-(d).)


As a member of the Morgan Hill City Council, the councilmember is a public official.  (Section 82048.)  Therefore,  he may not participate in a decision if it is reasonably foreseeable that the decision will have a material financial effect on any real property in which he has an interest of $1,000 or more.  (Section 87103(b).)  


Section 82033 defines an "interest in real property" as:


... any leasehold, beneficial or ownership interest or an option to acquire such an interest in real property located in the jurisdiction owned directly, indirectly or beneficially by the public official, or other filer, or his or her immediate family if the fair market value of the interest is one thousand dollars ($1,000) or more....  (Emphasis added.)


Since the current value of the cemetery plot exceeds $1,000, the councilmember has an interest in real property worth $1,000 or more.  Therefore, he may not participate in decisions regarding the proposed expansion of the cemetery if the decision will have a reasonably foreseeable material financial effect on his plot.


Whether the financial consequences of a decision are reasonably foreseeable at the time a governmental decision is made depends on the facts of each particular case.  An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required.  However, if an effect is only a mere possibility, it is not reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198.)  For a foreseeable financial effect on the official's real property interest to be disqualifying, the effect must also be material.  I have attached Regulations 18702.1 and 18702.3 for your reference.

Reporting


Since burial plots are regarded as interests in real property, they should be reported on the councilmember's statement of economic interests.  If the plot is owned individually, it should be reported on Schedule B.  If the burial plot is held by a family trust, Schedule C-1 would be the appropriate place for reporting.


I trust this answers your questions.  If you have any further questions regarding this matter, please contact me at (916) 322-5660.







Sincerely,







Steven G. Churchwell







General Counsel







By:  Lynda Doherty







Political Reform Consultant







Legal Division
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