

September 19, 1995

Terry E. Dixon

City Attorney

City of Laguna Niguel

27801 La Paz Road

Laguna Niguel, California  92656





Re:  Your Request for Advice




Our File No. A-95-272

Dear Mr. Dixon:


This letter responds to your request for formal advice on behalf of City Councilmember Patricia Bates regarding the conflict-of-interest provisions of the Political Reform Act (the "Act"). 

QUESTION


Does Councilmember Bates have a conflict of interest which prevents her participation in decisions regarding the Binion Project described below?

ANSWER


Councilmember Bates does not have a disqualifying conflict of interest.

FACTS


Patricia Bates is a member of the City of Laguna Niguel City Council.  Her residence is located near a proposed real estate development (the "Binion Project").  


Jack Binion, the owner and developer of a 22-acre parcel located in the City of Laguna Niguel, has proposed that the city approve the development of his property.  His application has been pending since approximately July 1990.  Initially, he proposed a 32-lot subdivision, and, approximately a year ago, changed his proposal to a 22-lot subdivision.  Specifically, Mr. Binion seeks from the city the approval of a General Plan amendment to establish the type of residential development and the density of development for his property, a Tentative Tract Map, and a Coastal Development Permit for the 22-lot project.  In December 1992, the Laguna Niguel Planning Commission certified the Final Environmental Impact Report for the 32-lot project, but denied approvals for that project.  Mr. Binion appealed that denial to the city council.  In lieu of the city council taking action on the appeal, Mr. Binion redesigned his proposal to the above-mentioned 22-lot project.  In April 1995, the Laguna Niguel Planning Commission certified a Supplemental Environmental Impact Report ("EIR") for the 22-lot project, and approved the Tentative Tract Map and the Coastal Development Permit for that project.  The certification of the Supplemental EIR and the three approvals were appealed to the city council.


On June 6, 1995, the city council held its first public hearing on the appeal of the 22-lot proposal.  Councilmember Bates did not participate in the discussion regarding the project.  At that hearing, Councilmember Bates advised that since she lived in the vicinity of the project, there was an appearance of a conflict of interest, and, therefore, she was not going to participate in the discussion or vote on the project until she received clarification as to whether or not she, in fact, had a conflict of interest that would prohibit her from voting and participating on that project.  At the June 6, 1995, public hearing, the city council, on a vote of 4 to 0, with Councilmember Bates abstaining, continued the consideration of the project until July 18, 1995, in order for there to be a further exploration of project alternatives.  At the July 18, 1995, city council meeting, the consideration of the project was again continued for further consideration of alternatives on a 4 to 0 vote with Councilmember Bates abstaining.  The next hearing date is scheduled for September 19, 1995.


Councilmember Bates's residence that she owns with her husband is approximately 500 to 700 feet from the Binion property, and the Monarch Point Homeowners Association, in which her residence is located, has entered into an agreement with 

Mr. Binion concerning access for the Binion property over Association streets and other aspects of the development of the Binion property.


The first appraisal of the effect of the proposed Binion Development on Councilmember Bates's residence was prepared by William Staebell, SRA, and dated July 7, 1995.  It does not specifically consider the applicable factors (foreseeability, materiality thresholds) set forth in the Commission's regulations.  It concludes that "[t]he marketability and value of the subject [property] is not affected either positively or negatively by the proposed Binion Development . . . ."


An undated "opinion" prepared for the South Laguna Civic Association, an opponent of the project, concluded that "a market reaction in excess of $10,000 could occur to [Councilmember Bates's residence] and other properties so affected."  (Nelson letter.)


A licensed real estate appraiser hired to review both of these, as well as to render his own opinion, concluded that the Binion Project will have "no reasonably foreseeable financial effect upon the value of the Bates property."  (Hansen appraisal (August 8, 1995).)  This is by far the most thorough and convincing of the appraisals.


If the project is approved, Councilmember Bates will also realize a decrease in association fees of approximately $60 annually, as well as a one-time increase in her share of the association's capital account in the amount of $62.11.  This latter effect is a result of a payment of $10,000 from the Binion developers to offset various expenses of the existing homeowners' association.

ANALYSIS


Under the conflict-of-interest provisions of the Act, a public official is prohibited from making, participating in making, or in any way using her official position to influence the making of a governmental decision in which the official knows or has reason to know that she has a financial interest.  (Section 87100.)  An official has a financial interest in a decision, within the meaning of the conflict-of-interest provisions, when it is reasonably foreseeable that the decision will have a material financial effect on the official or on:

* * *


(b)  Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.  


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.  

* * *


A.  Effect on Real Property


The first analysis must focus on the potential effect on Councilmember Bates's residence.  The threshold issue is one of foreseeability.  An analysis of Councilmember Bates's potential conflict of interest in the Binion Project decision begins with a determination of foreseeability.  Foreseeability is ultimately a question of fact.  The single factor which makes an event foreseeable is its probability of occurrence.  Absolute certainty is not necessary; however, a mere possibility is insufficient.  An event is determined to be reasonably foreseeable when it is substantially likely to occur.  (In re Thorner (1975) 1 FPPC Ops. 198)


The Hansen appraisal states that "[i]f any value influence is experienced, all relevant factors suggest that a minor decrease may occur, however, any attempt of measurement would be speculative."  The Nelson letter, on the other hand, sees a definite positive effect on the value of nearby properties.  


This Commission previously has determined that new development, in general, is likely to cause some financial effects on surrounding property owners.  (See Rudnansky Advice Letter, 

No. I-90-429 [development in close proximity to official's residence is substantially likely to have an economic effect on the official's property].)  Therefore, because Councilmember Bates's residence is located in close proximity to the proposed development, the facts indicate that there is a substantial likelihood of some financial effect on the value of Councilmember Bates's property arising out of the Binion Project decision. 


When an effect is determined to be reasonably foreseeable, the conflict-of-interest analysis shifts to determine whether these effects are material.  Materiality is determined under Commission regulations 18702-18702.6.


The materiality of the effect on Councilmember Bates's residence is determined under Regulation 18702.3(a)(3).  Under that regulation, the effect is considered material if it results in a change in the fair market value of the real property of $10,000 or more, or results in a change in the rental value of the property of $1,000 or more in a 12-month period.  With these materiality levels in mind, Councilmember Bates commissioned two qualified real estate appraisers to determine the effect of the development on her property.  The Hansen appraisal at least evaluates the potential effect on the property in appraisal utilizing the factors set forth in Regulation 18702.3(d).  The appraisal concludes that although there will be some minor effects on Councilmember Bates's residence during the construction phase of the new development, the effect of the development on the fair market value and rental value of the councilmember's property is de minimus and does not reach the threshold levels set forth above.  


Accordingly, we conclude that the reasonably foreseeable effects on the councilmember's residence are not material.


B.  Effect on Councilmember Bates


Under Regulation 18702.1(a)(4), the effect of a decision is considered material when it results in the public official's expenses, income, assets or liabilities increasing or decreasing by $250 or more.  The regulation does not provide a time frame for measuring this effect.  (Cf. Gov't Code \ 87103(c).)


Without such a time limitation, a decrease in expenses of only $10 per year would be disqualifying, because over 25 years, the effect would be material.  To avoid such harsh results, the Commission has, on occasion, placed a 12-month limit on these future effects.  (Galliano Advice Letter, A-94-024, at p. 3 ["annual basis"]; Shafroth Advice Letter, No. A-92-240, at p. 4; Flitner Advice Letter, No. I-92-065, at p. 7 ["12-month period"]; Flitner Advice Letter, No. I-88-116, at p. 5 [expenses affected "by $250 or more in a calendar year are considered material"].)


In addition, amendments to Regulation 18702.1(a)(4) that would codify this 12-month period were presented to the Commission at its July meeting.  (Attached as Exhibit "1".)  After a brief discussion, the Commission voted unanimously to notice the amendment for adoption at its October meeting.  We anticipate that the staff proposal will be adopted without modification on 

October 5, 1995.


It is estimated that if the Binion project proceeds, Councilmember Bates would realize a one-time pro rata increase in her capital account of $62.11 in the first year, and a decrease in association expenses of approximately $60 annually.  Because this amount does not exceed $250 in any 12-month period, this effect on Councilmember Bates also is not material under Regulation 18702.1(a)(4).

CONCLUSION


Since the Binion Project decision will not have a reasonably foreseeable and material financial effect on Councilmember Bates or her financial interests, the Political Reform Act does not require her to disqualify herself from decisions involving the Binion Project.


If you have any questions regarding this advice, please feel free to contact me.




Sincerely,

