




September 26, 1995

Thomas C. Lonergan

535 Chestnut Street

Fort Bragg, CA  95437-0010






Re:  Your Request for Advice







Our File No. A-95-273

Dear Mr. Lonergan:


You have requested advice on behalf of Doctor Charles T. Buckerfield and the Board of Directors of the Mendocino Coast Health Care District regarding Dr. Buckerfield's duties as member of the district under the conflict-of-interest provisions of the Political Reform Act ("the Act").   

QUESTION


May Dr. Buckerfield participate in decisions concerning the renewal of a contract between the Mendocino Coast Health Care District and Dr. Charles Tadlock for the performance of pain management services where Dr. Buckerfield has a private medical practice which performs the same services?

CONCLUSION


Dr. Buckerfield may not participate in the contract decisions if it is reasonably foreseeable that there will be a material financial effect on Dr. Buckerfield's practice.

FACTS


The Board of Directors of the Mendocino Coast Health Care District (MCHCD) operates the Mendocino Coast Hospital.  The MCHCD is a special district organized pursuant to Section 32000 et seq., of the Health and Safety Code of the State of California.  The

board of directors is an elected board consisting of five members, of which Dr. Buckerfield is a member.


Within the district, lumbar epidural steroid injections and intrathecial pumps, both pain management procedures, are performed by two physicians.  One is Dr. Buckerfield, who has a private medical practice as a certified orthopaedic specialist.  The other is Dr. Charles Tadlock, a certified anesthesiologist, who performs these pain management services under a contract with the district hospital.  


The MCHCD Board of Directors is considering the renewal of the contract with Dr. Tadlock.  Under the existing contract,

Dr. Tadlock supervises the operation of an out-patient clinic of the district hospital and performs the lumbar epidural steroid injections and intrathecial pumps at the clinic.  Dr. Tadlock is paid by the hospital.  He receives a pain management service fee in the sum of $8,400 per month.  


According to the information provided, if Dr. Tadlock's contract is not renewed, Dr. Buckerfield's private practice will pick up the out-patient clinic referrals, which will result in additional billings for his practice.  

ANALYSIS


Section 87100 sets forth the general rule concerning potential conflicts of interest confronting public officials.  It states that no public official at any level of state or local government shall make, participate in making, or in any way attempt to use his or her official position to influence a governmental decision in which the official knows or has reason to know he or she has a financial interest.


An official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official or a member of his or her immediate family or on:



(a)  Any business entity in which the public official has a direct or indirect investment worth $1,000 or more.  

* * *


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating $250 or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.  


(d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.

* * *


For purposes of Section 87103, indirect investment or interest means any investment or interest owned by the spouse or dependent child of a public official, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official's agents, spouse, and dependent children own directly, indirectly, or beneficially a 10-percent interest or greater. 


Section 87103 (a), (c) and (d).


As a member of the board of directors of the MCHCD,

Dr. Buckerfield is a public official.  (Section 82048.)  According to the information you have provided, he has an interest in a business entity, his private practice, within the meaning of Sections 87103(a) and (d).  (Section 82005.)  In addition,

Dr. Buckerfield's business, as well as patients to the medical practice, are sources of income to him within the meaning of Section 87103(c).  Accordingly, he must disqualify himself from participating in any decision which will have a reasonably foreseeable material financial effect on his practice, or patients who are sources of income to him, which is distinguishable from the effect on the public generally.

Foreseeability


To determine whether a conflicts exists in this case, one determinative question is the foreseeablitiy of a material financial effect on Dr. Buckerfield.  An effect is reasonably foreseeable if there is a "substantial likelihood" that it will occur.  Certainty is not required; however, if the effect is but a "mere possibility," it is not considered reasonably foreseeable.  (Thorner Opinion (1975) 1 FPPC Ops. 198.)


In the situation you describe, only these two physicians serve patients who require the pain management services described.  If the district does not renew its existing agreement with

Dr. Tadlock for out-patient pain management services,

Dr. Buckerfield's practice will pick up the patients, increasing the billings for his own private practice.  Therefore, it is reasonably foreseeable that Dr. Buckerfield will be affected by the contract decisions. 

Material Financial Effect

  
The Commission has adopted a series of regulations for determining whether the foreseeable financial effect of a decision will be material.  The standards differ depending on the nature of the decision before the official and the economic interest involved.  (Regulation 18702.)  If the economic interest is directly involved in the decision before the official's agency, Regulation 18702.1 provides that the effect of the decision is deemed to be material.  Under the circumstances you have described, it appears that Dr. Buckerfield's practice will not be directly affected by the district decisions concerning his competitor.


Where a public official's business will be indirectly affected by a governmental decision, Regulation 18702.2 (copy enclosed) provides the appropriate materiality standard.  Under this regulation, whether the indirect effect of the contract decision on Dr. Buckerfield's practice is material depends on the financial size of the medical practice.


Assuming that the practice is a relatively small business entity, Regulation 18702.2(g) provides that the effect of a decision is material where:


(1)  The decision will result in an increase or decrease in the gross revenues for a fiscal year of $10,000 or more; or


(2)  The decision will result in the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $2,500 or more; or


(3)  The decision will result in the increase or decrease in the value of assets or liabilities of $10,000 or more.


Thus, if subdivision (g) is the appropriate standard,

Dr. Buckerfield may not participate in the decisions concerning the contract if it could foreseeably increase or decrease gross revenues (in a fiscal year), assets or liabilities of his practice by $10,000 or more, or increase or decrease expenses by $2,500.

According to the facts, the district currently pays approximately $8,400 per month for the pain management services provided to district patients.  Therefore, it appears that Dr. Buckerfield's practice would receive additional revenues of at least $10,000 or more in a fiscal year if Dr. Tadlock's contract is not renewed because a significant portion of Dr. Tadlock's previous practice would migrate to Dr. Buckerfield.  Accordingly, Dr. Buckerfield may not participate in the contract decisions.  


Please note that "participate" in the making of a governmental decision is interpreted very broadly by the Commission.  (Regulation 18700.)  This means that a public official may not take any action to approve, conditionally approve, or disapprove, the renewal of a contract or to advise or make recommendations concerning any term or provision of the renewal contract.


If you have any additional questions regarding this matter, please contact me at (916) 322-5660.

