




September 25, 1995

J. Dennis Crabb

City Attorney

City of South Lake Tahoe

Office of the City Attorney

1052 Tata Lane

South Lake Tahoe, CA  96150-6324






Re:
Your Request for Informal Assistance


Our File No. I-95-278

Dear Mr. Crabb:


This is in response to your letter requesting advice on behalf of South Lake Tahoe City Councilmember Tom Davis regarding his responsibilities under the conflict-of-interest provisions of the Political Reform Act (the "Act").  Since your advice request does not refer to a specific governmental decision, we are treating your request as one for informal assistance.  


Please note that nothing in this letter should be construed to evaluate any conduct which may have already taken place.  In addition, this letter is based on the facts presented to us.  The Commission does not act as the finder of fact in providing advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)

QUESTIONS


1.  May Councilmember Davis participate in decisions regarding the city's contribution to the Visitors Authority and/or other uses of those funds in city budget discussions?


2.  May Councilmember Davis participate in decisions regarding the expenditure of funds raised through the city's transient occupancy tax?

CONCLUSIONS


1.  Councilmember Davis may participate in city council decisions regarding the city's contribution to the Visitors Authority and other uses of those funds in city budget, so long as the decision affects 50 percent of the businesses in the jurisdiction in substantially the same manner.


2.  Councilmember Davis may not participate in specific decisions regarding the expenditure of funds if these decisions will materially affect his business.

FACTS


The City of Lake Tahoe obtains approximately $7.6 million of its $17 million budget from a transient occupancy tax (the "TOT").  The TOT is currently set at 10 percent of which 6 percent goes to the city general fund, and 2 percent goes to the visitor promotion fund, and the remaining 2 percent goes toward the retirement of redevelopment agency bonds.


The funds deposited in the visitor promotion account equals approximately $659,000 annually and are managed, under contract, by the Lake Tahoe Visitors Authority.  The authority is composed of city representatives, Douglas County representatives, representatives of Nevada, the local California and Nevada Chamber of Commerce, and the local lodging association.  The funds are then expended pursuant to a set formula.  Currently TOT funds support the general advertising and event promotion of the Authority.  Other services offered by the Authority are paid for by the users and are available to all businesses in the jurisdiction.  When business is acquired through the Authority's advertisements, they are referred to participating businesses by means of a rotational list.


There are approximately 8,000 transient lodging units in the city, of which 6,600 are motel rooms, 900 are vacation rentals managed by businesses, and 500 are vacation rentals managed by individual owners.  Councilmember Davis operates a vacation rental management business.  As part of its management duties, the councilmember's business collects TOT for the city.  Councilmember Davis also sits as the Chair of the Authority and on the City Council's Budget Committee.


The councilmember's business also receives payments from private businesses to appear at trade shows to distribute information on the city's tourist business.  


In my telephone conversation with Councilmember Davis on September 12, 1995, the councilmember provided the following additional information:


The councilmember's company is a partnership with three owners.


The councilmember's company is retained by owners of property in the city.  The company then manages the property (by obtaining tenants, collecting rent and fees, etc.) and takes a commission for the services.  


Most of the tenants the councilmember finds for the company's clients are obtained through the company's labor, most of the revenue comes from clients obtained directly by the company, rather than those obtained through Authority advertising or services.

ANALYSIS

Conflicts of Interest, Generally


Section 87100 of the Act prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  Section 87103 specifies that a public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official or a member of his or her immediate family or on:


(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.  

* * *


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.  


(d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.  


Councilmember Davis has several economic interests that may be affected by city council decisions.  First, the councilmember owns his vacation rental management business.  (Sections 87103(a) and (d).)  In addition, the councilmember has sources of income from both his management business and persons that hire him and his partner to distribute information at trade shows.  If any of these sources of income have paid the councilmember more than $250 in the past 12 months, they are considered a source of income as described in Section 87103(c) of the Act.


Whether the financial consequences of a decision are reasonably foreseeable at the time a governmental decision is made depends on the facts of each particular case.  An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required.  However, if an effect is only a mere possibility, it is not reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198.)  


Your first question, unlike those in the Conner Advice Letter (No. I-95-127), does not involve an increase to the transient occupancy tax that would impact the official, but rather the expenditure of funds raised by means of the tax.  With respect to allocation of funds to the Authority, it is substantially likely that a change in the amounts of funds available to the visitor promotion fund will affect the councilmember's business.  


However, the effect must also be material and distinguishable from the effect on the public generally.  With respect to materiality, the Commission has adopted several regulations which contain objective standards for determining whether the effect of a decision will be material.  (Regulation 18702.)  


For example, when an economic interest is directly involved in the decision, the materiality standards in Regulation 18702.1 apply.  An economic interest is directly involved in a decision when the economic interest initiates the proceeding by filing an application, claim, appeal, or similar request, or is a named party in, or the subject of, the proceeding.  (Regulation 18702.1(b).)  Under such circumstances, the councilmember would be required to disqualify himself from the decision.


In all other cases where the official's economic interests will be foreseeably affected but will not be directly involved in the decision, the indirect materiality standards of Regulations 18702.2 through 18702.6 apply.  For example, Regulation 18702.2 determines whether an indirect effect of a decision on a business entity is material.  Subdivision (g) of Regulation 18702.2, the provision applicable to small businesses, provides that an effect will be material if:



(1)  The decision will result in an increase or decrease in the gross revenues for a fiscal year of $10,000 or more; or



(2)  The decision will result in the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $2,500 or more; or



(3)  The decision will result in an increase or decrease in the value of assets or liabilities of $10,000 or more.


Thus, if this provision is the appropriate provision and the effect of any given decision on the councilmember's business reaches the stated thresholds, the effect is considered material.  If the effect will not reach that threshold, the effect is not material and the official may participate in the decision.

2.  The "Public Generally" Exception


Even if the effect of the decision on the councilmember's business is material, the councilmember may still participate in the decision if the decision will affect a significant segment of the public in substantially the same manner as it will affect his economic interest.  (Regulation 18703.)  A governmental decision will affect a significant segment of the public if:


(A)  The decision will affect:

