




September 22, 1995

Sal Mendoza

Akasaka, Ortiz and Varela

Insurance Associates, Inc.

333 City Boulevard West, Suite 200

Orange, CA  92668






Re:
Your Request for Advice


Our File No. A-95-285

Dear Mr. Mendoza:


This is in response to your letter requesting advice regarding your responsibilities as a member of the board of trustees of the Santa Ana Unified School District pursuant to the conflict-of-interest provisions of the Political Reform Act (the "Act").  


Please note that nothing in this letter should be construed to evaluate any conduct which may have already taken place.  In addition, this letter is based on the facts presented to us.  The Commission does not act as the finder of fact in providing advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)

QUESTION


As a part-time member of the board of trustees of the Santa Ana Unified School District, may you participate in the consideration of a contract with a new broker/consultant where your private-sector employer has bid on the contract?

CONCLUSION


You may not participate in or influence any decision concerning a contract with your employer.  This would include situations where your employer has bid or is planning to bid on any contract, or where a decision concerns the modification or amendment of an existing contract with your employer.

FACTS


The Santa Ana Unified School District is considering a contract with a new insurance broker/consultant to handle the district's group medical plan.  Akasaka, Ortiz and Varela currently serves in that capacity under an existing contract and is one of two companies being considered for the new contract with the district.  


You are a salaried employee of Akasaka, Ortiz and Varela, an Insurance Company doing business in your jurisdiction.  You have been employed by the firm since September 1994.  Mr. Akasaka of the firm stated that neither your employment with the firm nor your salary from the firm will be affected by the contract decision.  

ANALYSIS

Conflicts of Interest


The Act was adopted by the voters of California in 1974.  The purpose for the conflict-of-interest provisions of the Act was

to ensure that public officials, whether elected or appointed, would perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.  (Section 81001(b).)


In furtherance of this goal, Section 87100 of the Act prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  A "public official" is defined in Section 82048 and Regulation 18700 as every natural person who is a member, officer, employee, or consultant of a state or local government agency.  This definition would include a member of the Santa Ana Unified School District board of trustees.  (Martinez Advice Letter, No. I-88-473.)


Section 87103 specifies that a public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official or a member of his or her immediate family or on:


(c) Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.


In your letter you stated that you are a salaried employee of Akasaka, Ortiz and Varela and have been employed by the firm since September 1994.  We assume that over the past 12 months your salary has been greater than $250.  Consequently, you may not participate in any decision that will reasonably foreseeably have a material financial effect on the firm.



The Commission has adopted differing guidelines to determine whether an effect is material, depending on the specific circumstances of each decision.  Regulation 18702.1 provides:


(a)  The effect of a decision is material if any of the following applies:



(1)  Source of Income or Gifts - Any person (including a business entity) which has been a source of income to the official of $250 or more, or of gifts of $280 or more, in the preceding 12 months is directly involved in a decision before the official's agency or there is a nexus (as defined in subdivision (d)) between the purpose for which the official receives income and the governmental decision; or

* * *


(b)  A person or business entity is directly involved in a decision before an official's agency when that person or entity, either personally or by an agent:



(1)  Initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request or;


(2)  Is a named party in, or is the subject of, the proceeding concerning the decision before the official or the official's agency.


(3)  A person or business entity is the subject of a proceeding if a decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with, the subject person or business entity.





(Regulation 18702.1, 

emphasis added.)


Under your facts, Akasaka, Ortiz and Varela is directly involved in the decision and therefore, your disqualification is required.

Penalties


The Act provides criminal and civil penalties for violation of the conflict-of-interest provisions.  Moreover, Section 91003(b) provides:


(b)  Upon a preliminary showing in an action brought by a person residing in the jurisdiction that a violation of Article 1 (commencing with Section 87100) ... or of a disqualification provision of a Conflict of Interest Code has occurred, the court may restrain the execution of any official action in relation to which such a violation occurred, pending final adjudication.  If it is ultimately determined that a violation has occurred and that the official action might not otherwise have been taken or approved, the court may set the official action aside as void.  The official actions covered by this subsection include, but are not limited to orders, permits, resolutions and contracts, but do not include the enactment of any state legislation.  







(Emphasis added.)


If you have any further questions regarding this matter, please feel free to contact me at (916) 322-5660.\






Sincerely,






Steven G. Churchwell

General Counsel    

By:
John W. Wallace


Counsel, Legal Division

