




September 20, 1995

Lansing Duncan

2925 Brinkerhoff Rd.

Santa Ynez, CA  93460






Re:
Your Request for Advice


Our File No. A-95-289

Dear Mr. Duncan:


This is in response to your letter requesting advice regarding your responsibilities as a member of the Santa Barbara County Planning Commission under the conflict-of-interest provisions of the Political Reform Act (the "Act").  


Please note that nothing in this letter should be construed to evaluate any conduct which may have already taken place.  In addition, this letter is based on the facts presented to us.  The Commission does not act as the finder of fact in providing advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)

QUESTION


May you participate in Santa Barbara County Planning Commission decisions that may financially affect businesses that pay you royalties for mineral rights to property located outside of the County?

CONCLUSION


If these sources of income do business in Santa Barbara County, you may not participate in decisions having a reasonably foreseeable material financial effect on these businesses.

FACTS


You are a member of the Santa Barbara County Planning Commission.  Recently you inherited mineral rights to property in South Mountain, Ventura County.  These mineral rights are in connection with three specific sites, the Norcop site, the Norcop B site and the Lemon site.  You stated in your telephone communication of September 8, 1995, that these sites are more than 20 miles from the closest boundary of Santa Barbara County.


With respect to your mineral rights at the Lemon site, you have received less than $250 in royalties from Unocal.  With respect to the other two sites, you previously received royalty payments from Texaco in the amount of $9,824 over the past year.  Texaco sold its lease to Vintage Petroleum and you have since received $651 from Vintage.


Periodically, the planning commission is confronted with county energy policy issues that may have some effect on petroleum companies.  You also stated that you anticipate Texaco appearing before the planning commission to apply for a permit to abandon an oil and gas facility and a section of associated pipeline.  You have become concerned that your mineral rights and royalty payments may affect your ability to participate in these decisions.

ANALYSIS

Economic Interests


Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  Section 87103 specifies that an official has a financial interest within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official or a member of his or her immediate family or on:


(b) Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.  


Your facts set forth the following economic interests:


1.  Real Property Interest:  Your ownership of mineral rights to property outside your jurisdiction.  The ownership of mineral rights is an estate in land.  (Howard v. County of Amador (1990) 220 Cal.App.3d 962, 973.)  Thus, such rights are considered interests in real property within the meaning of Section 82034.  (File Memorandum, No. M-82-089.)  


However, Section 82033 defines an "interest in real property" as any leasehold, beneficial or ownership interest or an option to acquire such an interest in real property located in the jurisdiction owned directly, indirectly or beneficially by the public official, or other filer, or his or her immediate family if the fair market value of the interest is $1,000 or more.  Section 82035 provides "Real property shall be deemed to be `within the jurisdiction' with respect to a local government agency if the property or any part of it is located within or not more than two miles outside the boundaries of the jurisdiction or within two miles of any land owned or used by the local government agency.  Since this real property interest is more than 20 miles outside your jurisdiction, it is not considered a real property interest under the Act.


2.  Sources of Income:  You stated that you also receive royalty payments from several sources in Ventura County.  As noted above, any person that made a payment of $250 or more to you in the past 12 months is considered a source of income for conflict of interest purposes.  Royalty payments constitute income under the Act.  (Section 82030; Remelmeyer Advice Letter, No. A-87-146.)  


You stated that with regard to the Lemon site, a subsidiary of Unocal paid you less than $250 in the past year.  Thus, they would not be considered a source of income.  In addition, you stated that in the past 12 months you received $9,824 from Texaco and $651 from Vintage Petroleum (Texaco sold the lease to Vintage and you expect no more income from Texaco) the Norcop and Norcop B sites.  


Section 82030 defines "income" as:


"Income," other than a gift, does not include income received from any source outside the jurisdiction and not doing business within the jurisdiction, not planning to do business within the jurisdiction, or not having done business within the jurisdiction during the two years prior to the time any statement or other action is required under this title.


Texaco does business in your jurisdiction.  You stated that you anticipate that Texaco will appear before your planning commission in the future regarding an oil and gas facility in the jurisdiction.  We do not have information pertaining to Vintage's business activity, but presumably the company is doing business, planning to do business, or has done business in Santa Barbara County as well as Ventura County.  If this is the case, both these businesses are considered sources of income to you.


Consequently, you may not participate in any decision that will have a reasonably foreseeable and material financial effect on Texaco or Vintage that is distinguishable from the effect on the public generally.

Materiality


1.  Direct Effects


The Commission has adopted differing guidelines to determine whether an effect is material, depending on the specific circumstances of each decision.  For example, where a source of income is directly before the planning commission, as an applicant or the subject of the decision, Regulation 18702.1(a) provides that the effect of the decision is deemed material and disqualification is required.  (Combs Advice Letter, No. A-89-177.)


A source of income is directly before the planning commission when the source initiates the proceeding by filing an application, claim, appeal, or similar request, or is a named party in, or the subject of, the proceeding.  A person or business entity is the subject of a proceeding if a decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with, the subject person or business entity. (Regulation 18702.1(b).)  


Your specific question concerns a future decision on an application filed by Texaco.  Where Texaco is the applicant in the decision, Texaco will be directly involved in the decision and you may not participate.


2.  Indirect Effects


In the other cases you described, your sources of income are not directly involved, but may be indirectly materially affected by the decision.  Whether the indirect financial effect of a decision on a business entity is material depends on the financial size of the business entity.  


For example, with respect to Texaco, which is a Fortune 500 business, Regulation 18702.2(a) provides that the effect of a decision is material where:


(1)  The decision will result in an increase or decrease to the gross revenues for a fiscal year of ... $1,000,000 or more; or


(2)  The decision will result in the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of ... $250,000 or more; or


(3)  The decision will result in an increase or decrease in the value of assets or liabilities of ... $1,000,000 or more.


Thus, if any decision of the planning commission will foreseeably increase or decrease the gross revenues of Texaco for a fiscal year or the value of assets or liabilities of the company by $1,000,000 or more, or will increase or decrease expenses by $250,000 in a fiscal year, you may not participate in the decision.  Where the financial effects of a decision will not reach these thresholds, you will not have a conflict of interest.


If you have any further questions regarding this matter, please feel free to contact me at (916) 322-5660.\






Sincerely,

