





September 26, 1995

Honorable Muriel P. Johnson

Board of Supervisors

County of Sacramento

700 H Street, Suite 2450

Sacramento, California  95814





Re:  Your Request for Advice




Our File No. A-95-301

Dear Supervisor Johnson:


You have requested expedited advice regarding the conflict-of-interest provisions of the Political Reform Act (the "Act") as they pertain to your position as a member of the Sacramento County Board of Supervisors.

QUESTION


Foundation Health is an applicant for certain land use changes within the unincorporated Rancho Cordova community.  Your husband is a member of Sacramento Ear, Nose and Throat and a participating specialist physician with several medical groups that contract with Foundation Health.  May you participate in the land use decisions regarding Foundation Health?

CONCLUSION


Based upon the facts provided, Foundation Health is not a disqualifying source of income to you.  However, you must consider any reasonably foreseeable and material financial effect on Sacramento Ear, Nose and Throat and whether a source of income to you is closely related to Foundation.

FACTS


You are the current Chair of the Sacramento County Board of Supervisors.  Your husband, Dr. Ernest Johnson, is a physician with Sacramento Ear, Nose and Throat ("Sacramento ENT") and is a participating specialist physician for several medical groups and associations, including Foundation Health IPA, Foundation Health Medical Group and Hill Physicians Medical Group.


Foundation Health is a California HMO with corporate headquarters in Sacramento, California.  Foundation Health is the applicant for land use changes within the unincorporated Rancho Cordova community.  Foundation Health is seeking a community plan amendment and a rezone from M-2 and M-2(PC) to MP, as well as a review of development plans. 


As disclosed on your 1994/95 Statement of Economic Interests ("SEI"), your husband has a proprietary interest in Sacramento

ENT of greater than ten percent.  During my telephone conversation with Dr. Johnson on September 21, 1995, he stated that he is one of eight equal shareholders in Sacramento ENT and that he also is an employee of Sacramento ENT.  


Sacramento ENT contracts directly with several medical groups and associations and with approximately 75 insurance companies, which pay Sacramento ENT directly.  For example, Sacramento ENT contracts with Foundation Health Medical Group to provide covered services to Foundation members.  Foundation Health Medical Group sets the fee that Sacramento ENT is paid for specialty medical services and pays Sacramento ENT directly for services rendered to Foundation members enrolled in its plan.  


The Foundation Health "Spring 1995 HMO Provider Directory for the Sacramento Area" explains how a member obtains health care services.  First, the member selects a primary care physician in a medical group or individual practice association ("IPA").  Foundation Health has an exclusive contract with Foundation Health Medical Group and Foundation Health IPA; however, these entities operate independently of Foundation Health.  The primary care physician coordinates the member's medical treatment and refers the member to participating providers within the group or association for specialty care.  The directory states as follows:


Many of Foundation Health's participating physicians have combined their skills and resources to deliver health services as a team.  As a result, Primary Care Physicians who are members of
Foundation Health IPA, Foundation Health Medical Group, Hill Physicians Medical Group ... will refer exclusively to specialists within their own medical group or independent practice association.

            (Provider Directory, page 4.)


Within the Provider Directory, Foundation Health IPA, Foundation Health Medical Group and Hill Physicians Medical Group all list Dr. Ernest Johnson as an otolaryngology specialty physician.  Both Foundation Health IPA and Foundation Health Medical Group list the same eleven otolaryngology specialists (Provider Directory, pages 33 and 39 respectively), eight of whom are members of Sacramento ENT.  Hill Physicians Medical Group lists twelve otolaryngology specialists (page 45).


Your letter did not provide information regarding the relationship between Foundation Health and Foundation Health Medical Group or between Foundation Health and Foundation Health IPA.  We were informed in a separate letter from counsel for Foundation Health, that Foundation Health has rate contracts with Foundation Health Medical Group and Foundation Health IPA, but does not have any ownership interest in either the medical group or the association.  In addition, a single shareholder owns both Foundation Health Medical Group and Foundation Health IPA.


Counsel for Foundation further explained that under California Business and Professions Code Section 2400, "corporations and other artificial legal entities shall have no professional rights, privileges, or powers."  Therefore, under California law, a corporation may not engage in the practice of medicine.

ANALYSIS

CONFLICTS OF INTEREST GENERALLY


Section 87100 prohibits any public official from making, participate in making, or using his or her official position to influence a governmental decision in which he or she knows or has reason to know he or she has a financial interest.  As a member of Sacramento County Board of Supervisors, you are a public official under the Act.  (Section 82048.)


Section 871003 specifies that an official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official or a member of his or her immediate family, or on:       


(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.

*****


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.

*****


For purposes of this section, indirect investment or interest means any investment or interest owned by ... a business entity or trust in which the ... the official's ... spouse ... own[s] directly, indirectly, or beneficially a 10-percent interest or greater. 



Sections 87103(a) and (c). 

Potential Economic Interests


  Foundation Health



Income 


Income of an individual includes a pro rata share of any income of any business entity in which the individual or spouse owns, directly, indirectly or beneficially, a ten percent interest or greater.  (Section 82030(a).)  Thus, if your husband's pro rata share of income to Sacramento ENT from an outside source totaled $500 or more during the 12 months preceding the decision of the Board of Supervisors, your community property interest in that income would be at least $250.  Therefore, you potentially would have a disqualifying economic interest with respect to that source of income.


The central question you pose is whether Foundation Health is a source of income to Sacramento ENT and your husband and, thus, to you as community property.  According to the facts we have, Foundation Health is not a source of income to Sacramento ENT.  Sacramento ENT independently contracts with insurance companies and medical groups and associations, such as Foundation Health IPA, Foundation Health Medical Group and Hill Physicians Medical Group.  These groups, in turn, have separate contracts with Foundation Health, which has no ownership interest in any of the medical groups or associations.  Sacramento ENT does not contract directly with Foundation Health or any other entity owned in whole or in part by Foundation Health.  The contractual relationships exist between the Sacramento ENT and the medical groups and associations.  This makes the groups and associations, not Foundation Health, sources of income to Sacramento ENT under the Act.  


Of course, this conclusion is factually dependent.  For example, our conclusion may differ if Foundation Health exercises direction or control over how Sacramento ENT fulfills its obligations under its contracts with Foundation Health Medical Group or other medical groups and associations.  (See generally, Murphy Advice Letter, No. A-95-235.)


  Sacramento ENT



Business Entity


Sacramento ENT is a separate potentially disqualifying economic interest of yours.  Therefore, we provide the following general guidance for you to determine whether Sacramento ENT may be impacted by the land use decisions.


You have an indirect investment, through your spouse, in Sacramento ENT (a business entity under Section 82005), since your husband owns more than ten percent of the practice.  Presumably, his interest, and thus your indirect interest, exceeds the threshold amount of $1,000.  Therefore, your spouse's business is a separate potentially disqualifying financial interest of yours within meaning of Section 87103(a), and you may not participate in decisions which will have a reasonably foreseeable material financial effect on Sacramento ENT. 


For purposes of determining whether there may be a material financial effect on Sacramento ENT, you would need to determine whether there is a direct or indirect effect on the entity.
 A business entity that is potentially a disqualifying economic interest is directly before the county when the business entity initiates the proceeding by filing an application, claim, appeal, or similar request, is a named party in the proceeding, or the decision involves the issuance, renewal, approval, denial, or revocation of any license, permit, or other entitlement to, or contract with, the subject person or business entity.  (Regulation 18702.1, Subsections (a)(1), (a)(2) and (b).)  Under your facts, Sacramento ENT is not directly before the Sacramento Board of Supervisors.


However, you will still have a conflict of interest if the decisions in question will have a material financial effect on the Sacramento ENT, indirectly.  Regulation 18702.2 (copy enclosed) provides differing standards of materiality which apply depending on the financial size of the business entity.  Assuming that Sacramento ENT is covered under subdivision (g) of Regulation 18702.2, you would have a conflict if the effect of the decisions would result in:  (1) an increase or decrease in the gross revenues of Sacramento ENT for a fiscal year of $10,000 or more; (2) Sacramento ENT incurring, avoiding, reducing, or eliminating expenses of $2,500 or more in a fiscal year; or (3) an increase or decrease in the Sacramento ENT's  assets or liabilities of $10,000 or more.

