

October 11, 1995

Commissioner David Malcolm

Board of Port Commissioners

San Diego Unified Port District

Post Office Box 488

San Diego, CA 92112





Re:  Your Request for Advice




Our File No. I-95-305

Dear Mr. Malcolm:


We respond to your request for advice regarding the conflict-of-interest and gift limit provisions of the Political Reform Act (the "Act").  Since your question pertains, in part, to past conduct, we are treating your request as one for informal assistance.  (Regulation 18329(c)(4)(A).)

QUESTION


1.  How does a public official value the receipt of a "Discount/Special Privileges" card from the Marriott Hotel?


2.  Does receipt and retention of the discount card prohibit the official from participating in government decisions regarding that hotel?


3.  If the card is returned unused, may the official vote on a government decision regarding that hotel?

CONCLUSION


1.  For the purpose of the Act's gift limits, which limit the value of gifts that a public official may receive during a calendar year, the discount card value would equal the actual use by the official, or any other person to whom the official transfers the discount card.  However, for the purpose of the Act's conflict-of-interest provisions, the card is valued at its actual use by the official or any transferee prior to a decision affecting the Marriott Hotel plus the value of the maximum reasonable use following the decision.


2.  Because valuation of the card for conflict-of-interest purposes includes the maximum reasonable use of discount privileges, and that use reasonably would exceed $280 in any 

12-month period, the receipt and retention of the discount card would prohibit a public official from participating in any government decision in which it was reasonably foreseeable that the Marriott Hotel would be affected in a material manner.  


3.  If the official returns the discount card unused, the receipt of the card would not qualify as a financial interest within the meaning of the conflict-of-interest provisions of the Act; therefore, there would be no conflict of interest prohibiting that official's participation in government decisions affecting the Marriott Hotel.

FACTS


You are a commissioner on the San Diego Unified Port District Board of Commissioners.  The Port District controls all the waterfront tidelands and the San Diego International Airport.  The district leases property to over 100 tenants, including, among others, Hyatt, Marriott, Sheraton, and National Steel.


The Marriott Hotel sent all commissioners a "Discount/Special Privileges" card.  This card allows for free valet parking, 20% off of all food and beverage charged in all hotel restaurants, free use of tennis courts and the health club.  The Marriott does not sell this card and will not place a value on the card.  Presently the Marriott charges $11 for a guest to use valet parking and $13 for a non-guest.  The hotel charges $15 per hour for tennis.  


The Port of San Diego is presently considering an expansion of the convention center which is adjacent to the Marriott.  This expansion will double the size of the existing center and will cost $200,000,000.

ANALYSIS


Your facts present two issues under the Act: (1) the gift limit for public officials; and (2) the conflict-of-interest prohibition.  We address these issues separately.

Gift Limits


Under Section 89501 of the Act, local public officials are subject to limits on the amount of gifts they may accept from any one source in a calendar year.  The limit is adjusted biennially to reflect changes in the Consumer Price Index and is currently $280 dollars.  The receipt and retention of a gift exceeding $280 by a public official violates the Act.


Under Commission Regulation 18946.1(b), a pass or ticket providing repeated access to facilities, goods, services and other tangible and intangible benefits is valued by a public official, for purposes of the gift limits, as the fair market value of the actual use by the official and the actual use by any other person to whom the official may transfer the privilege.  Accordingly, the discount card provided by the Marriott Hotel must be valued at its actual use by each port commissioner and anyone to whom the privilege was transferred.  Use exceeding $280 in any calendar year, will result in a violation of the Act.

Conflict of Interest


Under the conflict-of-interest provisions of the Act, a public official is prohibited from making, participating in making, or using his or her official position to influence a government decision in which the official knows or has reason to know that he or she has a financial interest.  (Section 87100.)  An official has a financial interest in a decision, within the meaning of the Act, when it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on any one of five economic interests of the official, including, any source of gifts of $280 or more in the 12 months preceding the decision.  (Section 87103.)


For the purposes of the conflict-of-interest provisions of the Act, a gift pass or discount card that allows multiple or continued use, must be valued at the fair market value of its actual use by the public official and anyone to whom the official has transferred the privilege in the 12 months preceding the government decision in question, plus the fair market value of the maximum reasonable use of the discount card following the date of the decision.  However, if the official returns the discount card prior to the decision, the value of the gift to the official is limited to the fair market value of its actual use by the official and any transferee.  (Regulation 18946.1(b)(2).)


The Marriott Hotel is immediately adjacent to the San Diego Convention Center.  It is reasonably foreseeable that a decision to double the capacity of the existing convention center will have a financial effect on the Marriott Hotel distinguishable from its effect on the public generally.  If that effect is material under Commission regulations, any port commissioner who retained the discount card would be prohibited from participating in the decision.

  This result is compelled by the fact that the fair market value of the maximum reasonable future use of the card easily exceeds $280.  If a port commissioner returned the card to the Marriott Hotel prior to the decision regarding the convention center, the value of the card would be limited to the fair market value of its actual use, by the commissioner and any transferee, in the 12 months preceding the decision.  If the fair market value of that use did not equal or exceed $280, then the port commissioner would not have a financial interest in the convention center decision, based upon his prior acceptance of the discount card, within the meaning of the conflict-of-interest provisions of the Act.


We trust that this letter provides the advice you need to fulfil your duties under the Political Reform Act.  Should you have any additional questions, please contact this agency for further advice.




Sincerely,




Steven G. Churchwell




General Counsel




By:  Daniel E. Muallem





Counsel, Legal Division
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