

October 10, 1995

Ronald A. Mitchell

312 South Juniper Street

Suite 100

Escondido, California  92025



Re:
Your Request For Advice




Our File No. A-95-308

Dear Mr. Mitchell:


This letter responds to your request for assistance interpreting the conflict-of-interest provisions of the Political Reform Act (the "Act").

QUESTION


Do you, as a board member of the Tri-City Hospital District, have a conflict of interest in a decision regarding potential economic affiliation between Tri-City Hospital District and Palomar Pomerado Hospital District?

CONCLUSION


Yes.  Under the Act, a public official must disqualify himself or herself from any decision in which it is reasonably foreseeable that the official's financial interest may be affected in a material manner that is distinguishable from the decision's effects on the public generally.  A public official's financial interests include, among other things, any source of income of $250 or more received in the 12 months prior to the decision.


Under the Commission's regulations, you have a financial interest in Palomar Pomerado Hospital District, because that district owns a controlling interest in partnerships which are a source of income to you of over $250.  Moreover, Palomar Pomerado Hospital District would be directly affected by any decision of the Tri-City Hospital District to affiliate the two entities.  When an entity in which a public official has a financial interest is directly affected, the effect is considered material.  It is apparent that affiliation of the two districts will affect Palomar Pomerado Hospital District in a manner distinguishable from the decision's effects on the public generally.  Accordingly, under the applicable statutes and regulations, you would be disqualified from participating in that decision.

FACTS


You are a board member of the Tri-City Hospital District.  You are also a partner with the public accounting firm of Grice, Lund and Tarkington ("GLT").  GLT performs various auditing, tax and consulting services with companies in which Palomar Pomerado Hospital District ("PPHD") has a controlling partnership interest.  Your firm's gross fees from the PPHD controlled entities are $30,000 annually.  Your share of earnings from that work is approximately $6,000.  You are an "income" partner only; you have no capital interest in the firm.  You are allocated approximately 13 percent of GLT's profits annually; however, that percentage fluctuates according to your production, cash collections and overall partnership profitability.

ANALYSIS


The conflict-of-interest provisions of the Act prohibit a public official from making, participating in making, or otherwise using his or her official position to influence the making of a government decision in which that official knows or has reason to know that he or she has a financial interest.  (Section 87100.)  A public official has a financial interest in a decision when it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the decision's effect on the public generally, on any one of five economic interests, including any source of income of $250 or more received in the 

12 months preceding the decision.  (Section 87103(c).)


Under the Act, an owner of 10 percent or more of a business entity is deemed to directly receive his or her pro rata share of the business entity's income, such that sources of income to the business entity are sources of income to the official.  (Section 82030(a).)  You have no ownership in GLT, being an "income" partner only.  However, the compensation structure of GLT makes it appropriate that the sources of income to the firm be deemed to be sources of income to you, because you are paid a percentage of all income the firm receives.  


In the Larsen Advice Letter, No. I-89-555, and again in the Anaforian Advice Letter, No. I-90-312, the Commission applied the pass through concept to hold that the sources of income to an official's business are sources of income to the official, even in the absence of the official's ownership of at least 10 percent of the business.  This result was reached because the compensation structure, under which the official received income, gave the official a direct interest in each client.  Similarly, as you receive a direct percentage of each payment to GLT, it is appropriate to treat your pro rata share of the fees paid to GLT as income paid directly to you by the PPHD controlled partnerships.  Under these facts, PPHD's controlled partnerships are sources of income to you; and, in the aggregate, that income exceeds $250 in the last 12 months.  


Although you do not receive income directly from PPHD, under Commission Regulation 18236(a), business entities in which PPHD has a controlling interest are considered to be related to PPHD.  When a business entity is related under that regulation, a public official's financial interest in one entity is sufficient to disqualify that official in any government decision materially affecting the related entity.  (Section 87103(c); Regulation 18706.)  


As PPHD is, in part, the subject of the decision to affiliate the two hospital districts, it is reasonably foreseeable that PPHD will be affected by that decision.  Moreover, as the subject of the decision, PPHD is considered to be directly materially affected by that decision.  (Regulation 18702.1(b)(2).)  Under Commission Regulation 18702.1(a)(1), the decision is deemed to have a material financial effect on PPHD because it is directly affected.  Moreover, there is no indication from your facts that the effect on PPHD is indistinguishable from the effect the decision will have on the public generally.  


Accordingly, you have a conflict of interest in the decision to affiliate the Tri-City Hospital District with PPHD based on the income your partnership, GLT, receives from PPHD's controlled partnerships.  The law requires that you disqualify yourself from that decision.  (Section 87100.)


We trust that the above application of the conflict-of-interest provisions of the Act to your facts adequately explains your duties under the law.  Should you have any additional questions, you may contact this agency for additional advice.




Sincerely,




Steven G. Churchwell




General Counsel




By:  Daniel E. Muallem





Counsel, Legal Division
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