




October 23, 1995

Andre de Bortnowsky

Sabo & Green

23801 Calabasas Road, Suite 2039

Calabasas, CA  91302-1595






Re:
Your Request for Informal Assistance


Our File No. I-95-315

Dear Mr. de Bortnowsky:


This is in response to your letter requesting advice on behalf of San Bernardino City Councilmember Jerry Devlin regarding his responsibilities under the conflict-of-interest provisions of the Political Reform Act (the "Act").  


Please note that this letter is based on the facts presented to us.  The Commission does not act as the finder of fact in providing advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)  


Moreover, as we discussed on October 5, 1995, nothing in this letter should be construed to evaluate any conduct which may have already taken place.  Pursuant to Regulation 18329(b)(8)(A) and (c)(4)(A) (copy enclosed), the Commission will generally decline to provide formal advice or informal assistance where the requestor is seeking advice relating to past conduct.  However, we have provided this general informal assistance with respect to prospective conduct that may confront Councilmember Devlin.  

QUESTION


May Councilmember Devlin participate in budget decisions which include funding for the Mortgage Assistance Program despite the fact that his spouse is a real estate agent and the program may increase home sales in the city?

CONCLUSION


Councilmember Devlin may not participate in any decision that will materially affect his spouse's business or any source of income to the councilmember as set forth in Section 87103.  However, the councilmember may participate in other aspects of the budget that can be severed from the decisions in which he has a conflict of interest.  Moreover, the councilmember may participate in decisions pertaining to the adoption of the overall budget under the circumstances described below.

FACTS


The San Bernardino City Council also sits as the Community Development Commission (the CDC) which serves as the governing board of the Redevelopment Agency for the city.  The mayor serves as chairman of the CDC.


On an annual basis, the CDC considers and approves a budget.  The Commission approved the annual budget for the 1993-1994 fiscal year on July 20, 1993.  On July 20, 1994, the budget for the fiscal year 1994-1995 was approved.  


As part of that budget, one item is an appropriation for the City's Mortgage Assistance Program (the "program"), a $950,000 item in the total $106,135,710 budget.  The program is available to prospective purchasers of new and existing single family residential dwellings.  Applicants must comply with income and price requirements, and must occupy the home to be purchased.  The program is advertised through lenders and brokers in the city.  In fiscal year 1993-1994, 65 loans were made through the program.  From July 1, 1994, through March 1, 1995, 34 loans were provided through the program.  


Councilmember Devlin's spouse is a licensed real estate agent.  In our telephone conversation of October 19, 1995, you confirmed that she is employed by a firm that is engaged in the business of listing for sale and selling single family residential real estate in the city, and in adjacent cities.  The councilmember's spouse has had at least one client who applied to the program for a loan.  The councilmember's spouse has no ownership interest in the firm.

ANALYSIS

Economic Interests


Section 87100 of the Act provides:


No public official at any level of state or local government shall make, participate in making or in any way attempt to use his official position to influence a governmental decision in which he knows or has reason to know he has a financial interest.


Section 87103 specifies that a public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official, a member of his or her immediate family, or on, among other economic interests:


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.  


Pursuant to Section 87103, any person or business that has made any payment to the councilmember in the past 12 months is a source of income to him for the purposes of Section 87103.  Income includes an official's community property interest in the income of his or her spouse.  (Section 82030.)  Thus, those persons who are a source of income to Mrs. Devlin of $500 or more in the past 12 months are sources of income to the councilmember.


Regulation 18704.3 provides special rules applicable to commission income received by a real estate agent.  The sources of commission income in a given sales transaction are the broker and brokerage business entity under whose auspices the agent works; the person the agent represents in the transaction; and any person who receives a finder's or other referral fee for referring a party to the transaction to the broker, or who makes a referral pursuant to a contract with the broker.  The full value of the commission is attributable to each.  "Commission income" means the gross payments received as a result of services rendered as a broker, agent, or other salesperson.  


In addition, as noted above, governmental decisions may still be disqualifying where the decision foreseeably and materially financially effect the councilmember or a member of his immediate family.  Section 82029 defines "immediate family" as the spouse and dependent children of the councilmember.  Thus, decisions that affect the commission income of the councilmember's spouse by $250 or more will require disqualification.


Consequently, Councilmember Devlin may not participate in any decision that will have a reasonably foreseeable material financial effect on any source of income or on his spouse directly.


Foreseeability and Materiality


The effect of a decision is reasonably foreseeable if there is a substantial likelihood that it will occur.  To be foreseeable, the effect of a decision must be more than a mere possibility; however, certainty is not required.  (Downey Cares v. Downey Community Development Comm. (1987) 196 Cal.App.3d 983, 989-991; In re Thorner (1975) 1 FPPC Ops. 198.)  Obviously, the existence of the Mortgage Assistance Program will affect the number of potential home buyers in the jurisdiction by allowing some persons to purchase homes who might not otherwise have the ability to do so.  This could affect the revenue of the business that employs Mrs. Devlin.


Moreover, since the councilmember's spouse has at least one client who has applied for a loan through the program it is foreseeable that increasing buyers in the city will also financially affect the income of the councilmember's spouse.


However, for a foreseeable financial effect on an economic interest to be disqualifying, the foreseeable effect must also be material.  The Commission has adopted differing guidelines to determine whether an effect is material, depending on the specific circumstances of each decision.  For example, where a source of income is directly before the official's agency, as an applicant or the subject of the decision, Regulation 18702.1(a) provides that the effect of the decision on a source of income is deemed material and disqualification is required.  


Where the source of income is not directly before an agency, but may be indirectly affected, Regulations 18702.2 and 18702.6 apply.  Whether the indirect effect on a business, such as Mrs. Devlin's employer, is material depends on the financial size of the business entity.  For example, for small business entities, Regulation 18702.2 provides that the indirect effect of a decision is material where:



(1)  The decision will result in an increase or decrease in the gross revenues for a fiscal year of $10,000 or more; or


(2)  The decision will result in the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $2,500 or more; or


(3)  The decision will result in the increase or decrease in the value of assets or liabilities of $10,000 or more.


Thus, if any decision will materially affect the employer of the councilmember's spouse (or any other source of income that is a business entity) to the extent set forth in the applicable provision of Regulation 18702.2, or will affect the business or sources of income directly because they are an applicant or the subject of the decision, the councilmember must disqualify himself from the decision.  


Finally, as noted above, a foreseeable and material financial effect on the councilmember's spouse is also disqualifying.  Regulation 18702.1(a)(4) provides that a decision will materially affect the councilmember and his spouse if the decision will result in the councilmember's personal expenses, income, assets, or liabilities increasing or decreasing by at least $250, or those of his immediate family.  (Regulation 18702.1(a)(4).)  If it is foreseeable that a decision will affect Mrs. Devlin's commission income in a 12-month period by $250 or more, the councilmember will have a conflict of interest.  Thus, a single commission received by virtue of the program may be disqualifying.

Other Aspects of the Budget


However, we have previously advised that a public official who is disqualified from participating in certain aspects of a budget decision, may be able to participate in other aspects of budget discussions and decisions under certain limited circumstances.  Thus, if disqualified as to specific decisions concerning the Mortgage Assistance Program, Councilmember Devlin may vote on other aspects of the budget if the decision will not have a reasonably foreseeable material financial effect on any of the councilmember's economic interests and the following procedure is complied with:


1.  The decision in which the councilmember has the disqualifying financial interest is segregated from the other budgetary decisions;


2.  The budgetary decisions concerning issues in which the councilmember has a disqualifying financial interest are considered first, and the final decision is reached as to those issues without the councilmember's participation; and,


3.  Once final decisions have been made on those issues in which the councilmember has disqualifying financial interests, the councilmember may participate and vote regarding other items in the budget so long as those deliberations will not result in a reopening or in any way affect the decisions from which the councilmember was previously disqualified.

Final Budget

