




November 9, 1995

Mark J. Doane

Roseville City Attorney

311 Vernon Street, #202

Roseville, CA  95678






Re:
Your Request for Informal Assistance


Our File No. I-95-319

Dear Mr. Doane:


This is in response to your letter requesting advice on behalf of Roseville City Councilmembers Pauline Roccucci and Claudia Gamar regarding their responsibilities under the conflict-of-interest provisions of the Political Reform Act (the "Act").  Since your advice request does not refer to a specific governmental decision, but is general in nature, we are treating your request as one for informal assistance.  


Please note that nothing in this letter should be construed to evaluate any conduct which may have already taken place.  In addition, this letter is based on the facts presented to us.  The Commission does not act as the finder of fact in providing advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)

QUESTION


May Roseville City Councilmembers Roccucci and Gamar participate in local land use decisions, despite the fact that both councilmembers have investment interests in Roseville Telephone Company, and Councilmember Gamar receives income in excess of $250 annually from Roseville Telephone Company for consulting services.

CONCLUSION


It is reasonably foreseeable that development projects in the city will financially affect Roseville Telephone Company.  If these effects are also material, the councilmembers will have a disqualifying conflict of interest in the decisions.

FACTS


The City of Roseville has a five-member city council.  As the governing body, the city council is required by law to conduct hearings and take action on applications for a variety of land use entitlements.  


A typical development of vacant land may take a number of years, as a project proponent obtains the following entitlements:


o  General plan amendments.


o  Specific plan adoption or amendments.  According to the information provided by Patty Dunn, the Roseville Planning Director, since 1985 Roseville has only approved five specific plans.  The adoption of a specific plan generally requires 12 months.  Rough grading may occur immediately after adoption.  Infrastructure construction and development within the specific plan areas follow.  


o  Rezoning or zoning approvals.  These establish the precise development standards applicable to the development.  


o  Development agreement.  The development agreement is a contractual land use tool that "vests" the entitlements already gained by the land developer, and assures the city that the subdivision will be developed in accordance with the specific plan.


o  Subdivision maps.  The land may also need to be subdivided into individual parcels by means of a tentative subdivision map.


o  Use and conditional use permits and building permits.  


You stated that obtaining a particular land use entitlement does not guarantee that anything will be built.  


Roseville Telephone Company (RTC) is a privately owned telephone company that provides telephone service in Roseville and in portions of Placer and Sacramento Counties.  Currently, RTC has a monopoly to service all telephone subscribers in that area.  This includes any new service that results from development in the service area.  However, recently, the California Public Utilities Commission (CPUC) has ruled that RTC will lose its monopoly status in January of 1997.  


Experts testifying at the CPUC hearing on the order stated that they believed that once the market was opened, RTC stands to lose a significant portion its market share.  For example, Dr. James H. Vander Weide, Research Professor of Finance and Economics at the Fuqua School of Business of Duke University testified that RTC will face significant local competition in the near term and even greater competition in the intermediate and long term.  Greg R. Gierczak, RTC's Director-Regulatory, testified that major, well financed, telecommunications providers are already poised and ready to deploy local services on a large scale throughout RTC's service area.


Councilmember Roccucci and Gamar own stock in Roseville Telephone Company with a value in excess of $1,000.  In addition Councilmember Gamar receives income in excess of $250 from RTC for consulting services.

ANALYSIS

Economic Interest


The Act was adopted by the voters of California in 1974.  The purpose for the conflict-of-interest provisions of the Act was to ensure that public officials, whether elected or appointed, would perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.  (Section 81001(b).)


In furtherance of this goal, Section 87100 of the Act prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest. 


Section 87103 specifies, in pertinent part that a public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official or a member of his or her immediate family or on:


(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.  

* * *


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.





Section 87103(a) and (c).


Councilmembers Roccucci and Gamar both have investments in RTC valued at more than $1,000.  In addition, Councilmember Gamar receives more than $250 a year from RTC in her role as a consultant to RTC.  Consequently, both councilmembers are prohibited from making, participating in making, or influencing decisions that will foreseeably have a material financial effect on RTC.

Foreseeability


Your request concerns the reasonable foreseeability of financial effects on RTC by virtue of land use decisions in the city.  In the past we have advised that it was foreseeable that where a new development was approved, that RTC would be financially affected since RTC would provide telephone service to the new development.  (See, Dean Advice Letter, No. A-94-059; Denhalter Advice Letter, No. I-90-179; Dean Advice Letter, No. 

I-88-316; Garcia Advice Letter, No. A-85-031.)  You have asked whether the order of the California Public Utilities Commission opening RTC's service area to competition in 1997 makes the potential financial effects on RTC less foreseeable.


The long-standing definition of "foreseeability" is set forth in In re Thorner (1975) 1 FPPC Ops. 198.  An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required.  However, if an effect is only a mere possibility, it is not reasonably foreseeable.  The Commission applied this standard to a question from a water district board member, Mr. McPhail, about whether the member could participate in a decision on an application for water service for new developments.  First the Commission discussed situations where the official's business interest, McPhail's, had bid or was planning to bid to supply materials to the project in question.


As a general rule ... when the bid is made with a serious hope that the contract will be awarded to McPhail's, we think a financial effect ... is reasonably foreseeable even if there is substantial competition.  The statute requires foreseeability, not certainty.  Furthermore, the fact that a seriously competitive bid on the project is being prepared or has been made is likely to focus the attention of the [official] on the fact that he may benefit if a variance is granted.  The ultimate test is whether the element of foreseeability ... is present to the point that the official's "unqualified devotion to his public duty" might be impaired. People v. Darby, 114 Cal.App.2d 412, 433 (1952).








Emphasis added.


The Commission went on to apply the standard to a situation where a third party was supplying materials to the project, but the third party was a regular customer of McPhail's and normally bought principally or only from McPhail's.  The Commission stated:


[A]lthough there is no certainty that McPhail's will receive business, there is a high probability that it will since the contractor ... is a regular customer.  Although there is no agreement ... between McPhail's and the contractor, there is, without question, a sufficient likelihood that McPhail's will receive business to make the financial effect on Director McPhail "reasonably foreseeable."

Based on the analysis in In re Thorner, in our opinion it is reasonably foreseeable that RTC will be affected by land use decisions in the jurisdiction.  


Moreover, opening RTC's service area to competition in 1997 will not reduce the likelihood that RTC will be financially affected by land use decisions of the city council.  Just as discussed in Thorner, when RTC plans to solicit customers from the new developments with a serious hope that they will obtain customers, it is reasonably foreseeable that RTC will be financially affected even if there is substantial competition.  In other words, even if RTC's market share drops to 25 percent after January 1, 1997, it is still substantially likely (i.e. foreseeable) that RTC will be financially affected to some degree by new developments.  This smaller effect may not be material, as discussed in the next portion of the analysis, but it is clearly foreseeable.

