

November 6, 1995

Anne Russell, Esq.

Diehl & Rodewald

1043 Pacific Street

Post Office Box 1207

San Luis Obispo, California  93406



Re:
Your Request For Advice




Our File No. I-95-324

Dear Ms. Russell:


This letter responds to your request for advice on behalf of Santa Maria Airport District Directors Theodore Eckert and Edmond Hennon regarding the conflict of interest provisions of the Political Reform Act (the "Act").  This response provides informal assistance to you in interpreting the Act.  Informal assistance does not provide the requestor with immunity from Commission enforcement for conduct which is ultimately found to be in violation of the Act.  (Section 83114; Regulation 18329.)  We are unable to provide formal assistance at this time due to your decision not to provide further information regarding the reasonably foreseeable monetary effect on the real property involved.  The Commission does not operate as a finder of fact.  (In re Oglesby (1975) 1 FPPC Ops. 71.)  

QUESTION


Do either Commissioner Eckert or Commissioner Hennon have a conflict of interest in decisions regarding development of the Santa Maria Research Park on the southern portion of the Santa Maria Public Airport, based on their respective real property located near the development area?

ANSWER


Mr. Eckert has potentially disqualifying financial interests; however, we cannot determine whether Mr. Eckert has a conflict in decisions regarding the Santa Maria Research Park without additional facts.  Whether Mr. Eckert has a conflict of interest, as defined in the Act, depends on the effect the development of the Santa Maria Research Park will have on his real property interests located near that development.  You have not provided sufficient information regarding the proposed development's effects on the real property in question.  Accordingly, we are unable to determine whether Mr. Eckert has a conflict of interest in any decision regarding development of the Santa Maria Research Park.  


Similarly, in order for us to issue a formal advice letter, you must provide a concise statement of fact showing whether 

Mr. Hennon's property will be affected in a manner material under Regulation 18702.3(b).  At this time, we are unable to state whether Mr. Hennon will have a conflict of interest in decisions regarding development of the Santa Maria Research Park.

FACTS


The Santa Maria Public Airport District (the "District") oversees the operation of the Santa Maria Public Airport.  The District encompasses all of the City of Santa Maria as well as the City of Guadalupe and a portion of the unincorporated area of northern Santa Barbara County.  As of 1990, the population of the District was approximately 99,055 persons.


The District Board of Directors has determined that the southern portion of the airport property is not needed for airport operations.  Accordingly, the District is pursuing development of the southern portion of the airport into a research park complex of light industrial uses and a 27-hole public golf course.


In preparation for the development of the excess airport property, the District prepared a specific plan and environmental impact report for submission to the City of Santa Maria Planning Commission, the City of Santa Maria City Council and the Santa Barbara County Airport Land Use Commission.  Prior to its submitting the specific plan and the EIR to those agencies, and throughout the long development process, the District must make several decisions regarding approval of the plan and implementation of the necessary parts thereof.


Mr. Theodore Eckert and Mr. Edmond Hennon are directors of the District.  Both Director Eckert and Director Hennon own real property in close proximity to the proposed development.  Director Eckert owns a residence located approximately 600 feet from the boundary of the proposed development.  Additionally, Director Eckert owns two residential rental properties located 1,750 and 2,200 feet, respectively, from the proposed development.  Director Hennon owns a residence located approximately 3,300 feet from the proposed development.

ANALYSIS


The Act requires that a public official disqualify himself or herself from any decision in which that official knows or has reason to know that he or she has a financial interest.  (Section 87100.)  An official has a financial interest in a decision, within the meaning of the Act, when it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on any one of five enumerated economic interests, including real property owned by the official worth $1,000 or more.  (Section 87103.)


Both Mr. Eckert and Mr. Hennon are public officials within the meaning of the conflict-of-interest provisions of the Act.  (Section 82048.)  Accordingly, Mr. Eckert and Mr. Hennon will have a conflict of interest in decisions concerning the Santa Maria Public Research Park development if it is reasonably foreseeable that their respective real property interests will be affected in a material manner, distinguishable from the effect on the public generally.

FORESEEABILITY


Whether the decision to develop the airport land will have a reasonably foreseeable effect on the respective property interests of Mr. Eckert or Mr. Hennon is generally a question of fact.  Effects are considered to be reasonably foreseeable when they are substantially likely to occur.  A mere possibility is not sufficient; however, absolute certainty is not required.  (In re Thorner (1975) 1 FPPC Ops. 198.)  The Commission has previously determined that new real estate development is generally considered to have a reasonably foreseeable effect on surrounding property in the immediate vicinity.  (Blakely Advice Letter, No. A-95-202; Rudansky Advice Letter, No. I-90-429.)  Accordingly, it is reasonably foreseeable that the decision to develop the Santa Maria Research Park will have some effect on the property interests of Mr. Eckert and Mr. Hennon.

MATERIALITY


When an effect on an official's financial interest is reasonably foreseeable, the effect must be evaluated to determine if it is material.  Materiality is determined by reference to Commission regulations.  Regulation 18702.3(a)(3) provides that when an official's property is indirectly affected by a decision, and is located further than 300 feet but closer than 2,500 feet from the property directly affected, the effect on the officials property will be material if: (1) it results in a $10,000 effect on the fair market value of the real property in which the official has an interest; or, (2) it results in a $1,000 or more effect on the rental value of the property in a twelve month period.


Because Director Eckert owns three properties within 2,500 feet of the proposed development, a decision's effect must equal or exceed the above threshold amounts in order to be considered material.  The effect on each property would be aggregated and the total effect would be measured against the materiality standard set forth above.


For property located beyond the 2,500 foot distance from the development, Regulation 18702.3(b) provides that the indirect effect is not considered material unless there are special circumstances which make it reasonably foreseeable to believe that the property in which the official has an interest will be affected by the amounts listed in Regulation 18702.3(a)(3), and that the effect will either: (1) not be substantially the same as the effect on at least 25 percent of all the properties which are located within 2,500 feet of the property in which the official has an interest; or, (2) there are not at least ten properties under separate ownership within a 2,500 foot radius of the property in which the official has an interest.  (Regulation 18702.3(b).)


Because Director Hennon's residence is more than 2,500 feet from the development, the effect on his property will only be material if the above conditions are met.  You have not provided a clear and concise statement of the development's effect on Director Hennon's property.  Accordingly, we cannot state that there is no conflict of interest under the Act which would prevent his participation in District decisions regarding the Santa Maria Research Park.  In order to receive formal written advice from the Commission, you must provide sufficient facts showing that Director Hennon's property does not meet the materiality standard of Regulation 18702.3(b).


As noted in our letter to you of October 12, 1995, the materiality of the effects on Director Eckert's three properties within 2,500 feet of the proposed development cannot be determined without some valuation of the development's effect on his properties.  Generally, the Commission will accept an appraisal conducted by a disinterested and otherwise qualified real estate professional, who considers the factors listed in Regulation 18702.3(d), as a good faith effort to assess the materiality of pending governmental decisions which indirectly affect a public official's real property.  (Walter Advice Letter, No. I-92-345.)  While the Commission does not determine the accuracy of any appraisal, the Commission will issue an immunizing advice letter based upon an appraisal report which shows no material affect.  (Davis Advice Letter, No. A-95-253.)  In the absence of an appraisal report or similar good faith effort to assess the materiality of the effect on Director Eckert's property, the official must otherwise show that the effect of the decision on the official's property is not material.  Any method utilized must be objective and bear sufficient indicia of reliability so as to allow the Commission to issue an immunizing advice letter based on the materiality conclusions reached.


Please note that once an effect is determined to be reasonably foreseeable, the burden is on the public official to exercise reasonable diligence to determine if the effect is material.  (Section 87100; Davis Advice Letter, No. A-95-253.)  As you have elected not to seek an appraisal of the likely effects the proposed development will have on Director Eckert's property, we cannot determine the materiality of the reasonably foreseeable indirect effect on Director Eckert's financial interest and, therefore, we cannot continue the conflict-of-interest analysis.


If a conflict of interest exists, further analysis is necessary to determine if the effect on the official is indistinguishable from the effect the decision will have on the public generally.  The public generally exception is set forth in Commission Regulation 18703.


We trust that this letter adequately explains the conflict-of-interest provisions of the Act.  Should you need further assistance, this office remains available to assist you.



Sincerely, 



Steven G. Churchwell



General Counsel



By:
Daniel E. Muallem




Staff Counsel, Legal Division
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