November 1, 1995

Donald O. Germino

City Attorney

City of Los Banos

c/o Germino, Runte, Amaral, et al

P.O. Box 591

Los Banos, CA  93635-0591



Re:  Your Request for Advice




Our File No. A-95-325

Dear Mr. Germino:


This is in response to your request for advice on behalf of Los Banos Redevelopment Agency members Michael Amabile, Nikki Smith and Thomas May, under the conflict-of-interest provisions of the Political Reform Act.

QUESTION


May Redevelopment Agency members Michael Amabile, Nikki Smith and Thomas May participate in decisions concerning the adoption of the Preliminary Plan for the proposed Los Banos Redevelopment Project?

 CONCLUSION


Michael Amabile and Nikki Smith each have real property interests which will be directly affected by this decision.  Thus, they may not participate in the decision to adopt the Preliminary Plan.


Thomas May may participate in this decision provided the project will not affect the fair market value of each of his properties by $10,000 or more, or affect the rental value by $1,000 or more in a 12-month period, or have an affect on his tenants who are sources of income to him.

FACTS


Mayor Michael Amabile, Councilmember Nikki Smith and Planning Commissioner Thomas May are members of the Los Banos Redevelopment Agency ("Agency").  The Agency is preparing to participate in decisions establishing a Preliminary Plan for the proposed Los Banos Redevelopment Project.  The Preliminary Plan is one of the initial steps required by the California Community Redevelopment Law to enable the City to consider adopting, by ordinance, a redevelopment plan.  The Preliminary Plan includes a map outlining the boundary and the legal descriptions of the territory proposed to be included within the project area.


Michael Amabile owns commercial real property and a business within the project area, as well as an undeveloped vacant residential lot.  Nikki Smith owns undeveloped vacant real property outside of the City limits but within the project area, as well as property located within 2,500 feet of the boundaries of the proposed project area.  Thomas May owns two residential rental homes within 370 feet and within 600 feet of the project area.

ANALYSIS


No public official at any level of state or local government shall make, participate in making or in any way attempt to use his or her official position to influence a governmental decision in which the official knows or has reason to know he or she has a financial interest.  (Section 87100.) 


An official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official or a member of his or her immediate family, or on:


(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.


(b)  Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.

* * *




(Sections 87103(a) - (c).)


Michael Amabile, Nikki Smith and Thomas May each own real property.  Additionally, Michael Amabile has a business entity located in the proposed project area, and presumably, has sources of income to the business, and Thomas May owns residential rental property, the tenants of which are sources of income to him.  Accordingly, they may not make, participate in the making, or use their official position to influence any governmental decision which will have a reasonably foreseeable material financial effect on their respective economic interests.

Reasonably Foreseeable Material Financial Effect


Whether the financial consequences of a decision are reasonably foreseeable at the time a governmental decision is made depends on the facts of each particular case.  An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required.  However, if an effect is only a mere possibility, it is not reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198.)


The Redevelopment Agency will be considering the proposed Preliminary Plan for the Los Banos Redevelopment Project.  That Preliminary Plan will decide which property is to be included in,  and which is to be excluded from, the project area.  Michael Amabile and Nikki Smith each have property which is proposed to be included in the area, and Thomas May has property located close to, but not within, the proposed project area.  It is clearly reasonably foreseeable that this Preliminary Plan will have an affect on each officials' economic interests.  For example, the redevelopment decisions will necessarily have an impact on the value of property and businesses in the area.  However, before disqualification is required, the reasonably foreseeable effect on their property interests must also be material.


The standard for materiality applicable to real property is dependent on whether the real property is directly involved in a decision or indirectly involved.  (Regulation 18702.)  If the decision directly affects real property interests, disqualification is required unless the decision will have no financial effect on real property interests.  


An official's real property interest is directly involved if the decision is to designate the survey area, to select the project area, to adopt the preliminary plan, to form a project area committee, to certify the environmental document, to adopt the redevelopment plan, to add territory to the redevelopment area, or to rescind or amend any of the above decisions; and real property in which the official has an interest, or any part of it is located within the boundaries (or the proposed boundaries) of the redevelopment area.  (Regulation 18702.1(a)(3)(D).)


Therefore, the decision to adopt the Preliminary Plan which will establish the boundaries for the project area, will have a direct affect on all property located within the proposed area.  In addition to decisions which may have a direct affect on real property located within the project area, a decision may have an indirect effect on real property which is located close to, but not within, the project area.


When an official's property is not directly affected by the decision, the indirect effect of a decision on real property interests is material if any of the following apply:


(1)  The real property in which the official has an interest, or any part of that real property, is located within a 300 foot radius of the boundaries (or the proposed boundaries) of the property which is the subject of the decision, unless the decision will have no financial effect upon the official's real property interest.


(2)  The decision involves construction of, or improvements to, streets, water, sewer, storm drainage or similar facilities, and the real property in which the official has an interest will receive new or substantially improved services.


(3)  The real property in which the official has an interest is located outside a radius of 300 feet and any part of the real property is located within a radius of 2,500 feet of the boundaries (or the proposed boundaries) of the property which is the subject of the decision and the decision will have a reasonable foreseeable financial effect of:


(A)  Ten thousand dollars ($10,000) or more on the fair market value of the real property in which the official has an interest; or


(B)  Will affect the rental value of the property by $1,000 or more per 12 month period.



(Regulation 18702.3(a).)

Michael Amabile


Michael Amabile owns commercial real property and an undeveloped vacant residential lot within the boundaries of the proposed project area.  Accordingly, since the Preliminary Plan will establish the boundaries of the project area and his property is included within the proposed boundaries, this decision will have a direct affect on his property interests.  He is thus prohibited from participating in this decision, unless there will be no financial effect on his real property.


In addition to his real property interests, Michael Amabile has a business located within the project area and presumably has sources of income to the business who are located in the area.  We do not have sufficient facts to analyze the effect this decision will have on these interests.  However, since we have determined that Michael Amabile's real property interests will prevent him from participating in this decision, such an analysis is not necessary.  However, if he should dispose of his real property interests, we suggest you contact this office for advice on future decisions which may affect his business or affect his sources of income, including the purchasers of his real property if sold.

Nikki Smith


Nikki Smith owns undeveloped real property outside the Los Banos City limits, but within the proposed boundaries of the project area.  The jurisdiction of the City of Los Banos, which is Nikki Smith's jurisdiction in her capacity as a councilmember, is the City.  However, the jurisdiction of the redevelopment agency, for which she is also a member, encompasses an area much larger than the City of Los Banos.  Therefore, the fact that this property is outside the City limits does not change this analysis.


Nikki Smith, like Michael Amabile, owns property which will be directly affected by the adoption of the Preliminary Plan.  She is thus prohibited from participating in the decision to adopt the Preliminary Plan.  You stated in your letter that in addition to the property within the project area, Nikki Smith owns real  property within 2,500 feet of the proposed project area.  Should she ever dispose of the property within the project area, she would still be prohibited from participating in the decisions affecting the property located within 2,500 feet if the decision would affect the fair market value of that property by $10,000 or more or the rental value of that property by $1,000 or more per 

12-month period.  In addition, like Michael Amabile, should she sell the property located within the project area, the purchasers of that property would be sources of income to her and would be a basis for a conflict as well.

