




December 20, 1995

Honorable Thomas K. Butt, FAIA

Councilmember

Richmond City Council

117 Park Place

Point Richmond, CA  95804






Re:
Your Request for Informal Assistance


Our File No. I-95-400

Dear Councilmember Butt:


This is in response to your letter requesting advice regarding your responsibilities as a Richmond City Councilmember pursuant to the conflict-of-interest provisions of the Political Reform Act (the "Act").  Since your advice request does not refer to a specific governmental decision, we are treating your request as one for informal assistance.  


Please note that nothing in this letter should be construed to evaluate any conduct which may have already taken place.  In addition, this letter is based on the facts presented to us.  The Commission does not act as the finder of fact in providing advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)

QUESTIONS


1.  What are your obligations under the Act with respect to city council decisions that may affect clients of your architectural corporation, Interactive Resources?


2.  May you participate in decisions affecting a client of Interactive Resources, where the client is a party to an agreement with the Richmond Redevelopment Agency as the master developer of a large tract of waterfront land in the city?


3.  May you participate in decisions regarding an agreement between an architectural firm and the city to design a public swimming pool where Interactive Resources is a subcontractor to that contract?

CONCLUSIONS


1.  You may not make, participate in making, or influence any decision that will have a foreseeable and material financial effect on clients of Interactive Resources.  The prohibition on "influencing" applies to communications with or appearances before any city agency.


2.  Where a client of Interactive Resources is a party to an agreement with the Richmond Redevelopment Agency, the client is considered "directly involved" in the decision.  Thus, you may not make, participate in making, or influence any decision related to the agreement.  


3.  Since your firm is a subcontractor on the pool project, you may not participate in any decision affecting that project.

FACTS


In November 1995, you were elected to the Richmond City Council.  You are also an architect and a one-third owner of an architectural corporation located in the city.  Periodically, clients of your firm may have projects before the city, or have projects appealed to the city council.  In addition, you stated:


o  One of your clients is a party to an agreement with the Richmond Redevelopment Agency as the master developer of a large tract of waterfront land in the city.  The client exercises options to purchase and resell property to developers, including sometimes themselves, at predetermined prices.


o  Several years ago your company entered into an agreement to provide subconsultant structural engineering services for another architectural firm which contracted with the city to design a public swimming pool.  The funding was delayed for several years, but has recently become available and the contractor has been given notice to go forward with the project.  

ANALYSIS


The Act was adopted by the voters in California by initiative in 1974.  The purpose for the conflict-of-interest provisions of the Act was to ensure that public officials, whether elected or appointed, would perform their duties in an impartial manner, free from any bias caused by their own financial interests or the financial interests of persons who have supported them.  (Section 81001(b).)


In furtherance of this goal, Section 87100 of the Act prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  


Section 87103 provides:


An official has a financial interest in a decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official or a member of his or her immediate family or on:  


(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.  

* * *


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.  


(d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.  


Pursuant to Section 87103(a), (c) and (d), your architectural firm is an economic interest.  Section 82030 also provides that the income of an individual includes a pro rata share of any income of any business entity or trust in which the individual or spouse owns, directly, indirectly or beneficially, a 10-percent interest or greater.  Since you own one-third of Interactive Resources, any client of the firm that has paid the firm enough such that your one-third share is $250 or more is considered an economic interest of yours.


Consequently, you may not make, participate in making, or in any way attempt to use your official position to influence a governmental decision which will have a reasonably foreseeable   material financial effect on the firm or clients.  

Materiality


A.  Direct Involvement


The standard for materiality differs depending on whether an economic interest, such as your firm or a client of your firm, is directly or indirectly involved in the decision.  Generally, if your firm or a client is directly involved in a decision, the effect is deemed to be material.  Your firm or a client of your firm is considered "directly" involved in a decision, if it, either personally or by an agent, does any of the following:


(1)  Initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request;


(2)  Is a named party in the proceeding concerning the decision before the official or the official's agency; or


(3)  Is the subject of the proceeding because the decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with, the subject person or business entity.


Thus, where your firm or a client of your firm has a project before the city council, you may not make, participate in making, or influence the decision.  Moreover, this same prohibition applies to matters before any other city agencies, such as the redevelopment agency or planning commission.  You may not contact or appear before any member, officer, employee, or consultant of any city agency for the purpose of influencing the decision.  (Regulation 18700 and 18700.1(a).)  This is true whether the city council will ultimately hear the matter or not.  


Thus, for example, the Act would prohibit you from writing letters to the redevelopment agency pertaining to the waterfront project since a source of income is a named party to the agreement and therefore would be directly involved in the decision.  Similarly, where you act as a subcontractor on a contract between the city and a contractor, you would be disqualified because the contractor who is a source of promised income to you is directly involved in the decision.  A disqualified member also may not be counted toward a quorum.  (Phillips Advice Letter, No. A-82-111.)  


B.  Indirect Involvement


If an economic interest is not directly involved in a decision, the official must still disqualify himself if the indirect effect of the decision on the official's economic interest is material.  With respect to your firm or clients of your firm that are business entities, Regulation 18702.2 provides different dollar thresholds depending on the financial size of the business entity.  For example, for a relatively small business entity, the indirect effect of a decision is material where:


(1)  The decision will result in an increase or decrease in the gross revenues for a fiscal year of $10,000 or more; or


(2)  The decision will result in the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $2,500 or more; or


(3)  The decision will result in the increase or decrease in the value of assets or liabilities of $10,000 or more.

