

February 21, 1996

Diana D. Parnell, MD

Trustee, Marin Healthcare District

Cosmetic & Laser Surgery Institute

1100 S. Eliseo Drive, Suite 2

Greenbrae, California  94904





Re:  Your Request for Advice




Our File No. A-95-408

Dear Dr. Parnell:


This is in response to your request for advice regarding the conflict-of-interest provisions of the Political Reform Act (the "Act") as they pertain to your position as a member of the Marin Healthcare District.

QUESTIONS


The following questions pertained to a vote on the Sutter/CHS merger.  The vote occurred on December 19, 1995, and you did not participate.  You requested advice regarding your ability to vote to allow Marin General Hospital ("MGH"), Marin Health System ("MHS"), and Marin Home Care ("MHC") to:


1.  Become part of a Sutter/CHS Obligated Group?


2.  Roll-up existing MGH/MHS/MHC revenue bonds to the Sutter/CHS Obligated Group?


3.  Allow MGH to borrow unlimited amounts of money by participating in future revenue bond financing involving MGH/MHS/MHC without District approval which is presently required when it involves amounts in excess of 10% of the operating budget?


4.  Consent on the participation of MGH in the "Excess Cash Transfer Program," where money from the District would be able to be transferred out of the District?

CONCLUSION



Since your questions relate to issues of past conduct, we are unable to provide advice regarding these questions.  However, we will provide general guidance with respect to future decisions.

FACTS


You were publicly elected to the Marin Hospital District, now called the Marin Healthcare District, in November 1992.  At that time and now, you are a member of the courtesy medical staff of Marin General Hospital ("MGH" or "hospital").  You have very few professional dealings with the hospital and have had only one hospital admission in the past 25 years.  You see an occasional dermatology consultation in the hospital, but probably no more than two to three times per year.  


At the time of your election, the office you shared with your physician husband was located in a building owned 90% by a group of doctors.  You and your husband had outgrown that office space and looked for additional space for many years.  You tried to avoid leasing from the hospital because of your position on the Marin Healthcare District Board.  This was difficult because almost all of the adequate space in the vicinity is controlled by the hospital acting as master lessor, even though they do not own the buildings. 


 On October 24, 1994, Parnell Medical Corporation (sublessee) entered into a "Real Property Sublease" with Pacific Fertility Centers of California, Inc., (sublessor) for the lease of a medical office in Greenbrae, California.  It is an 18 month lease, commencing on November 15, 1994 and ending on May 30, 1996.

Although the hospital had no part in any of your negotiations, they have a requirement that they must approve subleases. 


As part of the above sublease, Parnell Medical Corporation (subtenant) also entered into a "Consent to Sublease" with Pacific Fertility Medical Center-Marin, Inc. (tenant) and Marin General Hospital (landlord) on October 24, 1994.


Since your letter requesting advice was received in our office after the vote was taken, we were not able to advise you on your questions.  I called you to discuss your request and to inform you that we are not able to render advice on issues of past conduct.  You informed me that you did not participate in the  decisions, but would like to know about your ability to participate in future decisions regarding the hospital.


You also informed me that Parnell Medical Corporation has a limited partnership in, and you are on the board of, a pharmaceutical company that may sell small quantities of medication to Marin General Hospital.  However, there have not been any sales to the hospital in the last two years.

ANALYSIS


Because you did not describe a decision that is pending at the present time, we can only provide you with general guidance as to the conflict-of-interest provisions of the Act.



Section 87100 of the Act prohibits any public official at any level of state or local government from making, participating in making, or in any way attempting to use his or her official position to influence a governmental decision which will have a reasonably foreseeable and material financial effect on an economic interest.


Section 87103 specifies that a public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official or a member of his or her immediate family or on:


(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.  


(b)  Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.  


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.  


(d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.  


(e)  Any donor of, or any intermediary or agent for a donor of, a gift or gifts aggregating two hundred fifty dollars ($250) or more in value provided to, received by, or promised to the public official within 12 months prior to the time when the decision is made.  The amount of the value of gifts specified by this subdivision shall be adjusted biennially by the Commission to equal the same amount determined by the Commission pursuant to subdivision (d) of Section 89504.


Your economic interests that we are aware of, are as follows:


1.  Parnell Medical Corporation


Pursuant to Sections 87103(a), (c) and (d), your medical business is considered an economic interest and you may not participate in any decision that will have a reasonably foreseeable material financial effect, distinguishable from the effect on the public generally, on your business.


2. Pharmaceutical Company


The pharmaceutical company is also an economic interest under Sections 87103(a), (c) and (d).  Purchasers of medications from the pharmaceutical company, such as Marin General Hospital, may also be a source of income to you.  (Section 87103(c).)  Pursuant to Section 82030(a), your income includes a pro rata share of any income of a business entity in which you or your spouse have a ten percent interest or greater.


3.  Marin General Hospital


We do not have any facts to determine whether the hospital is a source of income to you.  For example, if you see a dermatology consultation in the hospital, does the hospital pay you?  Determining if the hospital is a source of income to you is a critical factor in determining if you may participate in decisions which will affect the hospital.


4.  Real Property Interests


Your leasehold interest is an economic interest.  (Section 87103(b).)  Section 82033 provides that an "interest in real property" includes any leasehold, beneficial, or ownership interest in real property located in the jurisdiction owned directly, indirectly, or beneficially by the official if the fair market value of the interest is $1,000 or more.  


Regulation 18729(b) provides that the value of a leasehold interest is the amount of rent owed during a 12-month period.  Since you pay more than $1,000 in a 12-month period, you have a leasehold interest in real property as defined in the Act.  Thus, you may not participate in any decision that will have a reasonably foreseeable material financial effect, distinguishable from the effect on the public generally, on your leasehold interest.

Foreseeability and Materiality


Whether the financial consequences of a decision are reasonably foreseeable at the time a governmental decision is made depends on the facts of each particular case.  An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required. However, if an effect is only a mere possibility, it is not reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198.)  


For a foreseeable financial effect on an official's interests to be disqualifying, the foreseeable financial effect must also be material.  The Commission has adopted differing guidelines to determine whether an effect is material, depending on the nature of the economic interests involved and the specific circumstances of each decision.  For example, where an economic interest is directly before the Marin Healthcare District, Regulation 18702.1 provides that the effect of the decision is generally deemed to be material.  (Combs Advice Letter, No. A-89-177.)  

