

March 6, 1996

Jerry M. Patterson

Law Offices of Burke, Williams & Sorensen

3200 Park Center Drive

Suite 750

Costa Mesa, California  92626





Re:  Your Request for Advice




Our File No. A-95-351

Dear Mr. Patterson:


You have requested advice on behalf of Dana Point City Councilmember Toni Gallagher regarding the conflict-of-interest provisions of the Political Reform Act (the "Act") as they pertain to Councilmember Gallagher's participation in the case of County of Orange v. City of Dana Point.


You have also submitted a real estate appraisal regarding the financial effect of certain decisions on Ms. Gallagher's property.

QUESTION


May Councilmember Gallagher participate in the city council decision to settle the lawsuit of County of Orange v. City of Dana Point?

CONCLUSION


Based upon the facts provided, it is reasonably foreseeable that the decision to settle the lawsuit will have a material financial effect on Councilmember Gallagher's property.  Therefore, she may not participate in the settlement decision for the case of County of Orange v. City of Dana Point.

FACTS


Ms. Gallagher owns a residential condominium unit at 

34365 Dana Strand #3 in Dana Point in an area known as the Dana Point Headlands.  There is only one access road, Santa Marguerite, to the small number of dwellings located on the Headlands.  Santa Marguerite connects with Cove Road and Street of the Green Lantern which, in turn, provide access to the rest of Dana Point.  Cove Road is cut directly through the Dana Point Harbor bluffs ("bluffs"), while Street of the Green Lantern is built near the top of the bluffs.


An inactive earthquake fault goes directly through the bluffs and intersects both Cove Road and Street of the Green Lantern.  In 1981, there was a major bluff failure at the faultline.  The resulting landslide covered and closed Cove Road and threatened to close Green Lantern.  The County of Orange spent more than $3,000,000 in repair and legal settlement bills to rebuild the portions of the bluffs which failed.  Reconstruction of improvements to the bluffs continued until at least 1991, with monitoring still ongoing.


The City of Dana Point is currently involved in litigation with the County of Orange over who should take title to and be responsible for the bluffs.  The county contends that the city was required to accept responsibility for the bluffs as a condition of its incorporation on January 1, 1989, a fact which the city disputes.  After the city repeatedly refused to accept title to the bluffs, the county filed a lawsuit against the city.


Your letter stated that the entity which is ultimately   responsible for the bluffs will not only have an impact on the county and city, but also on those who own property on the Dana Point Headlands.  If the county or city does not properly maintain and/or monitor the bluffs, there is a strong possibility that the bluffs, or a portion thereof, could collapse or be subject to a landslide.  If that happened, all access to the Headlands could be cut off.


The facts in the January 18, 1996, letter from Mr. Kenneth Rozell, Assistant City Attorney, state that, because of the county's bankruptcy and precarious financial situation, there is a solid possibility that the county may not be properly maintaining the bluffs.  In a related issue in the lawsuit between the city and county, it has come to light that the county has not properly maintained the storm drain system within the city.  The county currently owns the storm drain system, but contends that the city should be responsible for it.  At least $100,000 in maintenance has been deferred and needs to take place.  This is but one example of the county's failure to maintain its assets.  If the county is required to keep the bluffs, but does not properly maintain and/or monitor the bluffs (including the portion of the bluffs which was reconstructed after it failed), then the chance of bluff failure greatly increases.


Mr. Rozell further stated that if the city was forced to accept ownership of the bluffs, the city would likely provide better maintenance than the county due to the importance of the bluffs to the city.  However, because of the city's limited assets, the city may not have the financial assets to repair the bluffs (including the roads to the Headlands) if the bluffs were to collapse as part of an earthquake or other natural disaster.


Therefore, Mr. Rozell stated that under either scenario, the county retaining title of the bluffs or the bluffs being transferred to the city, the result of the lawsuit would be a material effect on Councilmember Gallagher's property.  In this regard, Mr. Rozell also accepted the conclusion of the city appraiser, below.


After further discussion with Mr. Rozell on February 20, 1996, we were informed that the city council will soon be deciding whether to settle the lawsuit and accept the proposed settlement.  Under the proposed settlement, the county would have title and responsibility for the portion of the bluffs adjacent to 

Ms. Gallagher's property and the city would have title and responsibility for another portion of the bluffs which are not in proximity to her property.



Councilmember Gallagher's residence is located within 1,500 feet of the closest portion of the bluffs in question.  Due to this proximity, the city attorney's office requested an appraisal to determine the effect of the litigation decisions on the value of Councilmember Gallagher's residence.  The appraisal sets forth additional facts and circumstances and concludes that there is a reasonably foreseeable material financial effect on Councilmember Gallagher's property resulting from any temporary closure of access to the bluffs.


The October 18, 1995, appraisal was prepared by 

Ronald P. Laurain, SRPA, ASA.  Mr. Laurain examined all the factors in Regulation 18702.3(d) and concluded as follows:

In view of (1) the past temporary closure of Cove Road due to failure of the slope, (2) monitoring of the bluff for signs of potential failure, (3) uncertainty of ultimate responsibility for maintenance of Cove Road and the bluffs, and (4) enormous potential financial liability of the responsible party, the closure of Cove Road and Green Lantern, would impact the value of residential properties within the Dana Point Headlands.  The potential negative impact on value, due to the lack of access, even temporarily, is estimated at more than $10,000.  Further, the rental value of the Gallagher property would be reduced by more than $1,000 per 12 month period.


The appraisal concluded that:

In view of the proximity of the Gallagher property to the bluffs and Cove Road, and the potential loss of access, even temporarily, in the event of bluff failure, it is recommended that Councilmember Gallagher abstain from voting on decisions relative to the matter of County of Orange v. City of Dana Point.

ANALYSIS


Section 87100 prohibits public officials from making, participating in, or using their official position to influence a governmental decision in which they know or have reason to know they have a financial interest.  An official has a financial interest in a governmental decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, or on a member of the official's immediate family, or on:

* * *


(b)  Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.  

                    Section 87103(b).


Councilmember Gallagher has an ownership interest of more than $1,000 in a residential condominium unit located approximately 1,500 feet from the nearest portion of the bluffs.  Title to the bluffs, and responsibility for maintenance and/or monitoring of the bluffs by either the city or county, is the subject of the lawsuit and the proposed settlement agreement.

If the settlement decision and acceptance of the proposed settlement agreement will have a reasonably foreseeable material financial effect on the fair market value of her property, Councilmember Gallagher may not participate in the settlement decision.  


Foreseeability


Generally, an effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required.  However, if an effect is only a mere possibility, it is not reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198.)  According to the facts provided, it the bluffs are not properly maintained and/or monitored, they could be subject to collapse or landslide and all access to the Headlands would be cut off.  Since the settlement proposal sets forth which entity will have title and ultimate responsibility for maintenance and/or monitoring of certain portions of the bluffs, it is reasonably foreseeable that the settlement decision will affect the bluffs and their proper maintenance, and possible access to the Headlands and Ms. Gallagher's property.


Materiality


Regulation 18702.3 provides in relevant part that the financial effect of a decision on real property in which an official has a direct, indirect or beneficial ownership interest, is material if:


(a)(3)  The real property in which the official has an interest is located outside a radius of 300 feet and any part of the real property is located within a radius of 2,500 feet of the boundaries (or the proposed boundaries) of the property which is the subject of the decision and the decision will have a reasonably foreseeable financial effect of:


(A)  Ten thousand dollars ($10,000) or more on the fair market value of the real property in which the official has an interest; or


(B)  Will affect the rental value of the property by $1,000 or more per 12 month period.

                     Regulation 18702.3(a)(3).


Therefore, if the settlement decision and proposal will have a material financial effect of $10,000 or more on the fair market value of her property, Ms. Gallagher may not participate in this decision.


We have previously advised that a public official must make a reasonable, good faith effort to determine the financial effect of a decision on the fair market value of his/her interests in real property.  (Green Advice Letter, No. A-90-075.)  Any such determination must include consideration of the following factors:

