





January 9, 1996

David J. Aleshire

Rutan & Tucker

611 Anton Boulevard, Suite 1400

Post Office Box 1950

Costa Mesa, California  92628-1950





Re:  Your Request for Advice




Our File No. A-95-352

Dear Mr. Aleshire:


This is in response to your request for advice regarding the conflict-of-interest provisions of the Political Reform Act (the "Act") as they pertain to Palm Springs City Mayor Will Kleindienst. 

QUESTIONS


1.  May Mayor Kleindienst participate in decisions that may affect his spouse's escrow business and clients of the business?


2.  Do the conflict-of-interest provisions of the Act prohibit Mayor Kleindienst from participating in the following City of Palm Springs decisions:


a.  Settlement negotiations in litigation challenging the Environmental Impact Report concerning the city's airport; 


b.  Implementation of a multi-million dollar program to install noise insulation within approximately 200 residences located within the 65 decibel CNEL 1999 noise contour around the city's airport; and


c.  Rezoning of certain property from Residential to Office/Professional in response to the Noise Study recommendations.

CONCLUSIONS


1.   Mayor Kleindienst may not participate in decisions in which it is reasonably foreseeable that his spouse's escrow business or sources of income to the escrow business, including individual buyers and sellers of properties, may be affected in a material manner.


2.
The mayor must abstain from participating in specific decisions as discussed below.


a.
It is reasonably foreseeable that some of the litigation decisions, including settlement negotiations, will have a financial effect on the escrow business or sources of income to the business.  Therefore, if this is the case, the mayor must abstain from participating in litigation decisions if the business or sources of income to the business will be materially affected by the decisions.  This determination must be made on a case-by-case basis.


b.
It is reasonably foreseeable that decisions concerning the selection of the homes to benefit from the noise insulation program will have a financial effect on the property owners selected.  Thus, the mayor must abstain from participating in decisions concerning the selection process if sources of income to the mayor will be materially affected by these decisions.


c.
Similarly, it is reasonably foreseeable that rezoning decisions will have the effect of either increasing or decreasing property values.  Therefore, the mayor must abstain from participating in such decisions if the property owners who are sources of income to the mayor will be materially affected by the decisions.   

FACTS


From the information you have provided, we have summarized

the facts which are relevant to your request. 


City of Palm Springs Mayor Will Kleindienst is an architect by occupation.  However, Mr. Kleindienst has given up his architectural practice.  The mayor's wife is the sole owner of the Escrow Connection, an escrow company within the City of Palm Springs.  The Escrow Connection is a community property asset.


The Escrow Connection's fees are generated in accordance with this formula:  $175 plus $2 per $1,000 of the purchase price from both the buyer and the seller (for a $100,000 purchase price, fees would be $375 for the buyer and $375 for the seller).  


The escrow agent is not a broker.  The escrow agent does not find the buyer or seller, does not set the price of property, and does not negotiate the terms of the transaction.  Typically, the escrow agent is recommended by one of the brokers.  The escrow agent enters into a contractual arrangement with the buyer and the seller to carry out the terms of the contract between the buyer and the seller, as negotiated by those parties. 


The city council, with Mayor Kleindienst abstaining, in May 1995 approved the Palm Springs Airport Master Plan, Noise Study, and Environmental Impact Report, and made several decisions regarding applications for federal funding for the Airport Project (collectively the "Airport Project").  Following this approval, a referendum petition was submitted, and the matter of approval of the Master Plan was placed on the November 7, 1995, ballot.  The ballot measure was approved by the voters. 


Future Airport Project decisions will include:

(1) settlement negotiations concerning the litigation challenging approval of the Environmental Impact Report (the "EIR");

(2) implementation of a multi-million dollar program to install noise insulation for approximately 200 residences within the 65 decibel CNEL 1999 noise contour around the airport; and (3) the rezoning of certain property from Residential to Office/Professional in response to the Noise Study recommendations.


Including the Escrow Connection, there are some 20 escrow companies active within the Palm Springs/Cathedral City area.  A total of 1,442 escrows closed in the Palm Springs/Cathedral City area from August 1, 1994, to August 1, 1995.  Of this number, 750 or 52% were handled by the Escrow Connection.  The Escrow Connection collected a gross total of $879,761 for the escrows.


A total of 5,043 properties are located within 2,500 feet of the airport.  During the August 1, 1994 - August 1, 1995, period, 136 escrows closed within 2,500 feet of the airport.  During that time, the Escrow Connection handled 36 or 26% of the escrows within the 2,500 foot radius.  These airport area escrows generated $31,299 in gross revenues for the Escrow Connection during this period.  Of the Escrow Connection's total Palm Springs/Cathedral City area business, 3.13% stemmed from properties within 2,500 feet of the airport.  


With respect to the effect of the Airport Project on real property values, the EIR for the Airport Master Plan addressed the subject in response to comments received suggesting that property values would decline.  Although the EIR conceded that airports with noise impacts can depress property values, due to the mitigation measures imposed on this project, the EIR forecast no significant noise impacts resulting from the project.  Based upon this lack of impact, the EIR projected no change in property values.


To look in more detail at the effect on property values of the decision to approve the Airport Project, the city commissioned an appraiser to specifically examine the effect on land values within 2,500 feet of the airport (the "Study Area") before and after the decision to expand the airport was announced.  The announcement was made on May 17, 1995.  The appraiser analyzed single-family residence sales during three time periods:  (1)  the period from November 17, 1993, to October 17, 1994 (up to 6 months prior to the announcement of the decision); November 18, 1994, to May 17, 1995 (6 months prior to the decision; and May 18, 1995, to July 20, 1995 (2 months following the decision).  The appraiser compared the Study Area to the city generally, and compared it to a control area with housing priced in the same category ("Control Area").  


Among other things, the study showed the following:


1.    For all sales, between the first and second time periods (up to 6 months before the announcement of the decision), average sale prices per square foot increased in the City of Palm Springs by 24%, decreased by 7% in the Study Area, and decreased by 10% in the Control Area.  Between the second and third periods (from the date of the decision to 2 months later), there was a 2% decrease in sales in the City of Palm Springs, a 1% decrease in the Study Area, and a 16% decrease in the Control Area.


The appraisal report stated:


 
Examination of the results from the third time period (5/15/95 to 7/20/95) reveals a larger decrease in average market prices in the control area than the subject.  I recognize that the sample size used to compute this decrease in the control area is small because a smaller market is being measured for only a brief time period.  There is consequence in noticing that while both markets moved downward the control area appears to have [sic] suffered more than the subject area.


If the announcement of the Airport Master Plan were negatively influencing market values in the Airport vicinity the average prices should be decreasing more in the subject area than in the control area.  The opposite is the case.



2.
For all sales in the Study Area, excluding new home sales (5% of the total sales), between the first and second time periods, the average sale prices per square foot increased by 2%.  By contrast, when "all sales" were analyzed there was a decrease of 7% as shown above.  Between the second and third periods, there was an increase of 1% for sales in the Study Area, also excluding new home sales, compared to a decrease of 1% when "all sales" in the Study Area were analyzed.
 The appraiser concluded that it appears that the submarket (sales excluding new homes) is stable with respect to prices in the Study Area through the time periods studied.  


3.
A comparison of sales of property of more than $50,000 and less than $250,000 revealed that the average price per square foot in the Study Area increased by 6% and decreased by 1% in the City of Palm Springs between the first and second time periods.  Between the second and third time periods, the average price in the Study Area increased by 2.7% and decreased by 3.6% in the City of Palm Springs.


According to the analysis, the appraiser opined that the reason that the average price per square foot of subject submarket increased while the average in the city submarket decreased is that the subject submarket units were less expensive than those in the city.  It was also the appraiser's opinion that current market conditions favor the sale of more affordable single family units.


He concluded that "for the times specified in this report, that the announcement of the Airport Master Plan to expand is having no measurable impact on the market values of single family residences" within 2,500 feet of the Palm Springs Airport.

ANALYSIS

I.
Conflicts of Interests Generally


Section 87100 prohibits public officials from making, participating in making, or using their official position to influence governmental decisions in which an official knows or has reason to know he or she has a financial interest.  Mayor Kleindienst is a public official subject to Section 87100.  (Section 82048.)


The conflict-of-interest analysis under the Act is a four-part test:  (1)  A public official must be participating in a governmental decision, (2) and it must be reasonably foreseeable  that, (3) the decision will have a material financial effect,

