

December 18, 1995

Ms. Shirley Bianchi

4375 San Simeon Creek Road

Cambria, CA  93428





Re:  Your Request for Advice




Our File No. A-95-356

Dear Ms. Bianchi


This is in response to your request for advice regarding the conflict-of-interest provisions of the Political Reform Act (the "Act") as they pertain to you in your position as a San Luis Obispo County Planning Commissioner.  

QUESTION


May you, in your role as a county planning commissioner, participate in decisions regarding a general plan update that may have a financial effect on properties owned by you and your husband?

CONCLUSION


You may not participate in any decision which will have a material financial effect on the lot which you own in Cambria or the 680-acre parcel in which your husband owns a one-half interest.  You must apply the standards for materiality set forth in this letter and the accompanying enclosure to each general plan update decision in order to determine whether you are disqualified. 

FACTS


You are the sole owner of a lot in Cambria which is in a family trust involving seven members of your family.  You and your husband are makers of this trust and have the power to revoke the trust.  


In addition, your husband is the sole owner of an undivided one-half interest in a 680-acre parcel some miles inland from where the Hearst Corporation is proposing some developments.  The property has a contiguous fence line with the Hearst Corporation.  The Hearst Ranch, consisting of some 77,000 acres, leases the property for a nominal amount for the purposes of cattle grazing.  The 680 acres is part of your living trust, in which title to the property is held.  The property is solely in your husband's name and you have no beneficial interest in it.


The planning commission is beginning a North Coast general plan update that may have a financial effect on your lot as well as on 3,130 other unbuilt lots in Cambria.  The planning commission will first consider the general plan as a whole, and then five major issues, including proposed developments by the Hearst Corporation and three alternative build-out plans.  From a planning perspective, the town of Cambria has deficiencies in resources including water, traffic, and schools.  There are also  environmental concerns involved as there is an extensive pine forest in Cambria which is native only to that area.  The planning commission will be considering three alternatives to the general plan which would reduce the number of houses that would be permitted to be built in Cambria.  With respect to your lot, the strictest of these three alternatives would mean that you would have to pay an in-lieu-of fee.


You also stated that you have initiated a sale of the lot in Cambria (for reasons unrelated to the upcoming consideration of the general plan) and that you expect the sale to be finalized in January.  

ANALYSIS


The Act prohibits a public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  (Section 87100.)  


Section 87103 of the Act provides that an official has a financial interest in a decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family, or on:  


(b)  Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.  

* * *


For purposes of this section, indirect investment or interest means any investment or interest owned by the spouse or dependent child of a public official, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official's agents, spouse, and dependent children own directly, indirectly, or beneficially a 10-percent interest or greater.


As a San Luis Obispo County Planning Commissioner, you are a public official.  (Section 82048.)  You are the sole owner of a lot in Cambria.  In addition, your husband is the sole owner of an undivided one-half interest in a 680-acre parcel.  Based on the statutory language set forth above, your husband's one-half interest in the 680-acre parcel would be considered an indirect interest of yours.  Therefore under the Act, both of these properties constitute real property interests of yours.  (Section 82033.)  


The fact that the properties are part of your family's living trust does not alter this conclusion.  Because you are a maker of the trust and retain the power to revoke or terminate the trust, you are considered to have an economic interest in both properties held in the family trust.  (Regulation 18234; Hellyer Advice Letter, No. A-92-256.)


You may not make, participate in making, or attempt to use your official position to influence a governmental decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on these real property interests.  


In order to determine if you must disqualify yourself from participating in a particular decision related to the general plan update, you must determine whether it is reasonably foreseeable that the decision will affect your real property interests.  Then you must determine if the effect will be material.  


Foreseeability


Whether the financial consequences of a decision are reasonably foreseeable at the time a governmental decision is made depends on the facts of each particular case.  An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required.  However, if an effect is only a mere possibility, it is not reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198.)  


Materiality


Regulation 18702.1(a)(3) provides that the effect of a decision is material with respect to real property that is directly involved in a decision.  Real property is considered to be directly involved in a decision if:    


(A)  The decision involves the zoning or rezoning, annexation or deannexation, sale, purchase, or lease, or inclusion in or exclusion from any city, county, district or other local governmental subdivision, of real property in which the official has a direct or indirect interest (other than a leasehold interest) of $1,000 or more, or a similar decision affecting such property;


(B)  The decision involves the issuance, denial or revocation of a license, permit or other land use entitlement authorizing a specific use or uses of such property;


(C)  The decision involves the imposition, repeal or modification of any taxes or fees assessed or imposed on such property; or


(D)  The decision is to designate the survey area, to select the project area, to adopt the preliminary plan, to form a project area committee, to certify the environmental document, to adopt the redevelopment plan, to add territory to the redevelopment area, or to rescind or amend any of the above decisions; and real property in which the official has an interest, or any part of it is located within the boundaries (or the proposed boundaries) of the redevelopment area.


(E)  For purposes of this subdivision, the terms "zoning" and "rezoning" shall refer to the act of establishing or changing the zoning or land use designation on the subject property, but shall not refer to an amendment of an existing zoning ordinance or other land use regulation (such as changes in the uses permitted, or development standards applicable, within a particular zoning category) which is applicable to all other properties designated in that category.

                         (Emphasis added.)


For example, if a decision regarding one of the build-out plan alternatives would result in the imposition of a fee on your lot in Cambria, you must disqualify yourself from that decision.  


In addition, even if you sell the lot in Cambria before the planning commission considers the general plan update decisions, it does not necessarily mean that you may participate in all these decisions.  Once you have sold the lot, you must still disqualify yourself from participating in any decisions that will have a material financial effect on any person who is a source of income to you of $250 or more within 12 months prior to the time the decision is made.  (Section 87103(c).)  You could not participate in general plan update decisions that would have a material financial effect on the buyer of the lot (e.g., that would affect the buyer's real property interest in the lot in a manner that is considered material under Regulation 18702.3 (copy enclosed).  (Regulation 18702.6.)


Regulation 18702.3 provides the standard for materiality for real property that is indirectly involved in a decision.  Whether a decision's effect on your interest in the 680-acre parcel would be material is analyzed under Regulation 18702.3(b) which states:  


The reasonably foreseeable effect of a decision is not considered material as to real property in which an official has a direct, indirect or beneficial interest (not including a leasehold interest), if the real property in which the official has an interest is located entirely beyond a 2,500 foot radius of the boundaries (or the proposed boundaries) of the property which is the subject of the decision; unless:


(1)  There are specific circumstances regarding the decision, its effect, and the nature of the real property in which the official has an interest, which make it reasonably foreseeable that the fair market value or the rental value of the real property in which the official has an interest will be affected by the amounts set forth in subdivisions (a)(3)(A) or (a)(3)(B); and


(2)  Either of the following apply:


(A)  The effect will not be substantially the same as the effect upon at least 25 percent of all the properties which are within a 2,500 foot radius of the boundaries of the real property in which the official has an interest; or


(B)  There are not at least 10 properties under separate ownership within a 2,500 foot radius of the property in which the official has an interest.


You stated that there are not ten properties under separate ownership within a 2,500 foot radius surrounding the 680-acre parcel in which your husband has an interest.  Therefore, pursuant to Regulation 18702.3(b), your husband's one-half ownership interest in the 680-acre parcel would not create a disqualifying conflict of interest for you unless there are specific circumstances regarding the decision and its effect which make it reasonably foreseeable that the fair market value of the 680-acre parcel will be affected by $10,000 or more or the rental value will be affected by $1,000 or more per 12-month period.  


In conclusion, if a specific decision on the general plan update has a material financial effect on the lot in Cambria, the 680-acre parcel, or any person who has been a source of income to you of $250 or more in the 12 months preceding the decision (the buyers of the lot), you must disqualify yourself from participating in the decision.  


I trust this answers your question.  If you have any further questions regarding this matter, please contact me at 

