





December 28, 1995

Anthony Whitehurst

Field Representative

Senate Staff

20078 Cardoza Road

Los Banos, CA 93635







Re:  Your Request For








Informal Assistance








Our File No. I-95-360

Dear Mr. Whitehurst:


You have requested advice concerning the conflict of interest disclosure provisions of the Political Reform Act.  Since your request is one for general information, we are considering it a request for informal assistance.

QUESTIONS


You have asked the following questions concerning the statement of economic interests (Form 730) which you signed on January 18, 1995.  You indicated on the cover page of the statement that you were filing an "initial" statement.  However, because you assumed a position which was already designated in the Senate's conflict of interest code, we are treating this filing as an "assuming office" statement.  An "initial" statement is one which is filed when an individual's position is first designated in a newly adopted or an amended conflict of interest code.


1.  Is there a "reporting period" for disclosing business positions on an assuming office statement of economic interests?
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2.  You indicated that you have more than a 10 percent interest in National Telecenters, Inc., and did not report any related information on Schedules C-1 or C-2.  The corporation owns no real property or investments.  Is this an appropriate conclusion?


3.  Is a grant received by National Telecenters, Inc., which was awarded prior to your employment with the Senate but within the 12 months preceding the date you assumed office, reportable on your assuming office statement?


4.  If the answer to question 3 is yes, on which schedule of the Form 730 should the grant be reported, and should your assuming office statement be amended?


5.  You reported salary and reimbursement for expenses from Whitehurst Chapels, Inc.  However, you were not reimbursed for expenses but were allowed to use a corporate credit card for personal expenses.  Should the statement be amended to eliminate the incorrect use of the term "reimbursement"?

ANSWERS


1.  On an assuming office statement, designated employees must report business positions held on the date of assuming the position.  Therefore, you were not required to complete the "reporting period" section of Schedule G.


2.  Yes.  It is not necessary to complete Schedule C-1 or C-2 for a business entity which holds no reportable investments or interests in real property.


3. and 4.  Income received during the 12 months prior to assuming your position with the Senate is reportable.  Because you have a 10 percent or greater interest in National Telecenters, Inc., you must disclose your pro rata share of the total gross payments received by the business entity on Schedule D-Income.  In addition, you must provide the name of each individual or entity which was a source of income to the business entity, provided that your pro rata share of such payments or receipts was $10,000 or more.  This income must be reported on Schedule H-2-Income And Loans To A Business Entity Or Trust.  Therefore, Schedule D and possibly Schedule H-2 should be amended as soon as possible.
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5.  Yes.  You should amend the statement to more accurately describe the payments from Whitehurst Chapels, Inc.  As discussed in the following analysis, these payments may be reportable gifts.

FACTS


On December 5, 1994, you assumed the position of field representative for the California State Senate.   You are also the President of National Telecenters, Inc. and have a 10 percent or greater ownership interest in the company.  In addition, you hold the position of Vice President of Whitehurst Chapels, Inc. (a family-owned corporation).  In a telephone conversation with Carla Wardlow on December 14, 1995, you stated that you have no ownership interest in Whitehurst Chapels, Inc.


National Telecenters, Inc. does not own any real property or investments, and you have never received any salary or income from the corporation.  Early in 1994, National Telecenters, Inc. was awarded an air quality improvement grant from the San Joaquin Valley Unified Air Pollution Control District.     

ANALYSIS


A designated employee for the State Senate must file periodic statements of economic interests (Form 730) disclosing investments and business positions held in business entities located in or doing business in California, interests in real property located in California, and income received from certain sources.  (Section 87303, et seq.)


Section 82034 defines the term "investment" as follows:

"Investment" means any financial interest in or security issued by a business entity, including but not limited 

to common stock, preferred stock, rights, warrants, options, debt instruments and any partnership or other ownership interest owned directly, indirectly or beneficially by the public official, or other filer, or his or her immediate family, if the business entity or any parent, subsidiary or otherwise related business entity has an interest in real property in the jurisdiction, or does business or plans to do business in the jurisdiction, or has done business within the jurisdiction at any time during the two years prior to the time any statement or other action is required under this title.  No asset shall be deemed an investment unless its fair market value equals or exceeds one thousand dollars ($1,000) ... Investments of an individual includes a pro rata share of investments of any business entity, mutual fund, or 
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trust in which the individual or immediate family owns, directly, indirectly or beneficially, a 10-percent interest or greater....

(Emphasis added.)


"Interest in real property" includes any leasehold, beneficial or ownership interest or an option to acquire such an interest in real property located in the jurisdiction owned directly, indirectly or beneficially by the public official, or other filer, or his or her immediate family if the fair market value of the interest is one thousand dollars ($1,000) or more.  Interests in real property of an individual includes a pro rata share of interests in real property of any business entity or trust in which the individual or immediate family owns, directly, indirectly or beneficially, a 10-percent interest or greater.

Section 82033.

 (Emphasis added.)

Section 82030 defines "income" as follows:

"Income" means ... a payment received, including but not limited to any salary, wage, advance, dividend, interest, rent, proceeds from any sale, gift, including any gift of food or beverage, loan, forgiveness or payment of indebtedness received by the filer, reimbursement for expenses, per diem, or contribution to an insurance or pension program paid by any person other than an employer, and including any community property interest in the income of a spouse.  Income also includes an outstanding loan.  Income of an individual also includes a pro rata share of any income of any business entity or trust in which the individual or spouse owns, directly, indirectly or beneficially, a 10-percent interest or greater.  "Income," other than a gift, does not include income received from any source outside the jurisdiction and not doing business within the jurisdiction, not planning to do business within the jurisdiction, or not having done business within the jurisdiction during the two years prior to the time any statement or other action is required under this title....

(Emphasis added.)

Mr. Whitehurst

Our File No. I-95-360

Page Five

