




November 22, 1995

Scott H. Howard

Glendale City Attorney

613 E. Broadway, Suite 220

Glendale, CA  91206-4394






Re:
Your Request for Advice


Our File No. A-95-361

Dear Mr. Scott:


This is in response to your letter requesting advice on behalf of Glendale City Manager David Ramsay regarding his responsibilities under the conflict-of-interest provisions of the Political Reform Act (the "Act").  


Please note that nothing in this letter should be construed to evaluate any conduct which may have already taken place.  In addition, this letter is based on the facts presented to us.  The Commission does not act as the finder of fact in providing advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)

QUESTIONS


1.  May Mr. Ramsay participate in a decision that has been initiated by a church that is a client of his spouse's employer, (Read Communications) and in which the employer will appear representing the applicant?


2.  Would Read Communications be considered a source of income if Mr. Ramsay's spouse was a contractor with Read Communications, or retained under a subcontract?


3.  With respect to foreseeability and materiality:



(a)  What financial effects are considered in evaluating materiality?


(b)  Under what time-frame is the $10,000 effect in Regulation 18702.2(g) measured?


(c)  Would the effects on all clients of Read Communications be aggregated to determine whether Mr. Ramsay has a conflict of interest?


4.  What are Mr. Ramsay's responsibilities in determining whether his source of income will be materially affected by a decision?

CONCLUSIONS


1.  Mr. Ramsay is disqualified from any decision that will have a foreseeable and material financial effect on Read Communications either directly or indirectly.


2.  Any person or business, including Read Communications, that has been a source of income to Mr. Ramsay of $250 or more, or to his spouse of $500 or more, within the past 12 months, is a potentially disqualifying economic interest.  Whether the basis for the receipt of the income was an employment relationship or a contractual relationship does not affect this result.


3(a)  The test for a conflict of interest is whether the specific decision will cause a foreseeable and material financial effect on Read Communications.  This effect could be on money previously earned or promised, or to be earned in the future.  However, the effect is limited to the effect that is reasonably foreseeable in any fiscal year.  Ultimately this is a factual question as to whether Read Communications will be affected by the required amounts in a fiscal year.  


(b)  For an effect on revenue to a business entity to be considered material under 18702.2(g), the decision must affect the revenue by $10,000 in a fiscal year.  However, the fiscal year in which this effect may occur is not limited to the fiscal year immediately following the date of the decision.  Financial effects that aggregate to meet the threshold over a period of time greater than a fiscal year are not considered material.


(c)  If the decision will result in an increase in revenue to Read Communications to the extent set forth in the appropriate provision of Regulation 18702.2, Mr. Ramsay will have a conflict of interest.  It does not make a difference from where the revenue ultimately originated, either the church or other clients, if in fact the decision will result in this revenue going to Read Communications.


4.  The conflict-of-interest provisions of the Act impose obligations on the official.  If the official believes that a conflict of interest may exist, but cannot determine this definitively, the official should disqualify himself or herself from the decision.  However, the disqualification requirement of Section 87100 only applies where the official knows or has reason to know the conflict of interest may exist.

FACTS


The city council will be considering an amendment to the current ordinance protecting historic structures in the city.  Currently 33 structures fall under the existing ordinance, one of which is a church.  The representatives of the church have been seeking a specific exclusion from the ordinance, both through attorneys and church members.  Mr. Ramsay, the city manager, will be providing a report and recommendation to the city council regarding the ordinance and the position espoused by the church.


Mr. Ramsay's spouse is employed by Read Communications, a public relations firm, on a full-time salaried basis as an office manager.  As part of the advocacy strategy, the consultant intends to, and has met with city staff including the City Manager, in an effort to address the concerns and position of his client.

ANALYSIS

Economic Interests

 
Section 87100 provides:


No public official at any level of state or local government shall make, participate in making or in any way attempt to use his official position to influence a governmental decision in which he knows or has reason to know he has a financial interest.


Section 87103 specifies that an official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official or a member of his or her immediate family or on:


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.  


In addition, Section 82030 provides that the income of an official also includes any community property interest in the income of the official's spouse.  Consequently, if any person or business has been a source of income to Mr. Ramsay of $250 or more, or to his spouse of $500 or more, within the past 12 months, the source of the income is a potentially disqualifying economic interest as described in Section 87103.  


You stated that Mr. Ramsay's spouse is employed by Read Communications on a full-time salaried basis as an office manager.  We assume that Mr. Ramsay's spouse receives more than $500 per year, making Mr. Ramsay's community property interest in the income $250 or more.  Thus, Read Communications is considered a source of income to Mr. Ramsay and a potentially disqualifying economic interest.  Consequently, Mr. Ramsay may not participate in any governmental decision which will have a reasonably foreseeable and material financial effect on Read Communications.

Reasonable Foreseeability


Whether the financial consequences of a decision are reasonably foreseeable at the time a governmental decision is made depends on the facts of each particular case.  An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required. However, if an effect is only a mere possibility, it is not reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198.)  


Thus, the question posed is whether it is substantially likely that the decision will affect the economic interest of the official.  For example, you asked whether you must consider compensation that Read Communications has already received in determining whether the decision in question will have a foreseeable and material financial effect on Read Communications.  If it is substantially likely that the specific decision will affect this prior compensation (either by increasing it or decreasing it), it must be considered.  Conversely, if the compensation has already been earned and cannot be affected by the decision, it need not be considered in the calculation of the foreseeable and material financial effect of the decision.  

Materiality


The Commission has adopted differing guidelines to determine whether an effect is material, depending on the specific circumstances of each decision.  For example, where a source of income such as Read Communications is directly before the city as an applicant or the subject of the decision, Regulation 18702.1(a)(1) provides that the effect of the decision is deemed material and disqualification is required.  (Combs Advice Letter, No. A-89-177.)  This would be the case where Read Communications initiated the proceeding by filing an application, claim, appeal, or similar request, is a named party in the proceeding, or is the subject of the proceeding because the decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with, Read Communications. (Regulation 18702.1(b).)  


According to your facts, the applicant is a church that is seeking to be removed from the Historic Preservation Ordinance.  Read Communications, thus, would not be directly involved in the decision.  You stated that Mr. Ramsay does not have an economic interest in the church.  


However, Mr. Ramsay may still have a conflict of interest if Read Communications is indirectly materially affected by the decision.  Regulation 18702.2 provides guidelines for determining materiality based on the financial size of the business entity that is the source of income.  For example, the effect of a decision on a small business is considered material if:


(1)  The decision will result in an increase or decrease in the gross revenues for a fiscal year of $10,000 or more; or


(2)  The decision will result in the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $2,500 or more; or


(3)  The decision will result in an increase or decrease in the value of assets or liabilities of $10,000 or more.

