




December 20, 1995

David Hirsch

Office of the City Attorney

City of Lompoc

P.O. Box 8001

Lompoc, CA  93438-8001






Re:  Your Request for Advice







Our File No. A-95-363

Dear Mr. Hirsch:


This is in response to your letter requesting advice on behalf of City Councilmember Will Schuyler, concerning his duties under the conflict-of-interest provisions of the Political Reform Act (the "Act"). 

QUESTION


Is Councilmember Schuyler's share of stock in the Lompoc Odd Fellows Hall Association and receipt of annual income totaling $100 from the nonprofit organization a disqualifying financial interest under the Act?

CONCLUSION


Nonprofit entities are not "business entities" under the Act and "shares" in such nonprofit entities are not "investments."  Moreover, under the unique facts presented, ownership of one $5 share of stock does not constitute an "interest in real property" within the meaning of the Act.  However, the entity may be a disqualifying financial interest if the councilmember receives income totaling $250 or more in a calendar year from the nonprofit.

FACTS


Councilmember Will Schuyler is Secretary of the Lompoc Odd Fellows Hall Association ("Odd Fellows"), which is a nonprofit fraternal beneficiary association organized under IRS Code Section 501(c)(8).  As Secretary for the Odd Fellows, he is compensated, based upon a rate of 20 cents per member per quarter, less than $100 per year for such services.


Councilmember Schuyler owns one share of stock in the Odd Fellows, which was purchased in 1992 at a cost of $5.  Ownership of the share entitles Councilmember Schuyler to hold a position on the board of directors of the nonprofit.  The share does not pay him dividends.  The share may be transferred for the amount it was purchased. 


The nonprofit's stock was issued in the early 1900's as a way to raise money for the construction of the building.  However, ownership of the share of stock does not entitle the councilmember, or other holder of stock, to ownership of the nonprofit's real property.  Pursuant to the General Code of Laws of the Odd Fellows Lodges, Rule H, specifically states that "If a lodge, incorporated or unincorporated, becomes defunct, all real and personal property owned by it shall pass to and vest in the Grand Lodge."  The Grand Lodge is the statewide Odd Fellows organization.  There is a similar reversionary interest in favor of the Sovereign Grand Lodges, which is the international governing body of the Odd Fellows.


Odd Fellows owns a building in the Old Town area of Lompoc.  The current fair market value of the property is approximately $130,000.  The building is an unreinforced masonry structure that is subject to a city ordinance requiring that it be retrofitted in order to meet seismic safety standards.  The cost of retrofitting the building under the existing ordinance is in the range of several hundred thousand dollars. 


City staff is currently in the process of preparing a report to present to the city council in the near future, to address concerns of a number of property owners who own property that is impacted by the ordinance.  Additionally, future city decisions may involve development in the Old Town area which might also have a financial effect on the Odd Fellows' building. 

ANALYSIS


Section 87100 prohibits any public official from making, participating in making, or otherwise using his official position to influence a governmental decision in which the official has a financial interest.  Pursuant to Section 87103, an official has a financial interest in a governmental decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, or on a member of the official's immediate family, or on:


(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more. 


(b)  Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.  


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.  


(d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.  


(e)  Any donor of, or any intermediary or agent for a donor of, a gift or gifts aggregating two hundred fifty dollars ($250) or more in value provided to, received by, or promised to the public official within 12 months prior to the time when the decision is made.  The amount of the value of gifts specified by this subdivision shall be adjusted biennially by the Commission to equal the same amount determined by the Commission pursuant to subdivision (d) of Section 89504.


For purposes of this section, indirect investment or interest means any investment or interest owned by the spouse or dependent child of a public official, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official's agents, spouse, and dependent children own directly, indirectly, or beneficially a 10-percent interest or greater.


Accordingly, a public official may not make, participate in making, or attempt to use his or her official position to influence a governmental decision if the decision will have a reasonably foreseeable material financial effect, distinguishable from the effect on the public generally, on the official, or on a member of the official's immediate family, or on any of the official's economic interests specified in Section 87103 above.


You ask whether Councilmember Schuyler has an economic interest in Odd Fellows for the purpose of the conflict-of-interest laws of the Act discussed above. 


Investment Interests:  The councilmember has a financial interest if he owns directly or indirectly an investment totalling $1,000 or more in a business entity. 


Section 82005 provides: 


"Business entity" means any organization or enterprise operated for profit, including but not limited to, a proprietorship, partnership, firm, business trust, joint venture, syndicate, corporation

or association.

Moreover, Section 82034 provides in pertinent part:


"Investment" means any financial interest in or security issued by a business entity, including but not limited to common stock, preferred stock, rights, warrants, options, debt instruments and any partnership or other ownership interest owned directly, indirectly or beneficially by the public official, or other filer, or his or her immediate family, if the business entity or any parent, subsidiary or otherwise related business entity has an interest in real property in the jurisdiction, or does business or plans to do business in the jurisdiction, or has done business within the jurisdiction at any time during the two years prior to the time any statement or other action is required under this title.  No asset shall be deemed an investment unless its fair market value equals or exceeds one thousand dollars ($1,000).  






(Emphasis added.)


Thus, a nonprofit entity is not a "business entity" and ownership of stock in a nonprofit does not constitute a disqualifying investment interest within the meaning of Section 87103(a).  Moreover, since the nonprofit is not a business entity, Section 87103(d) also does not apply to Councilmember Schuyler.


Sources of Income:  However, the nonprofit entity may still be a disqualifying source of income. 


You indicate that the councilmember has not received any dividends on the share.  You also indicate that Councilmember Schuyler is Secretary of the local lodge, and as a result gets compensated, based upon a rate of 20 cents per member per quarter,

less than $100 per year for the services he performs in that capacity.  Accordingly, the Odd Fellows' compensation does not 

total $250 in a 12-month period, and the nonprofit is not a disqualifying source of income to him.


Real Property Interests:  The councilmember may be disqualified from participating in decisions concerning the nonprofit if he holds directly or indirectly an interest in the Odd Fellows building worth $1,000 or more.


Section 82033 provides:


"Interest in real property" includes any leasehold, beneficial or ownership interest or an option to acquire such an interest in real property located in the jurisdiction owned directly, indirectly or beneficially by the public official, or other filer, or his or her immediate family if the fair market value of the interest is one thousand dollars ($1,000) or more.  Interests in real property of an individual includes a pro rata share of interests in real property of any business entity or trust in which the individual or immediate family owns, directly, indirectly or beneficially, a 10-percent interest or greater.


The question you pose is whether due to the councilmember's possession of a share of the nonprofit's stock, the councilmember has a beneficial or ownership interest in the property.  We conclude that he does not.  According to the information provided, the local Odd Fellows organization owns the property in question.  The property would be considered an asset of the nonprofit.  In addition, any reversionary interest in the property is owned by the statewide and international Odd Fellows organizations.  

