




December 5, 1995

Monica Odani 

Account Manager 

Property & Liability Administration

Keenan and Associates

2355 Crenshaw Blvd., Suite 200

Torrance, CA  90501






Re:
Your Request for Informal Assistance


Our File No. I-95-369

Dear Ms. Odani:


This is in response to your letter requesting advice on behalf of the Boards of Directors of the School Alliance for Workers' Compensation Joint Powers Authority and the Southern California Schools Regional Liability Excess Fund Joint Powers Authority regarding your responsibilities under the conflict-of-interest provisions of the Political Reform Act (the "Act").  Since your advice request does not refer to a specific governmental official on whose behalf you have requested this advice, we are treating your request as one for informal assistance.  


Please note that nothing in this letter should be construed to evaluate any conduct which may have already taken place.  In addition, this letter is based on the facts presented to us.  The Commission does not act as the finder of fact in providing advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)

QUESTION


Are the members of the Boards of Directors of the School Alliance for Workers' Compensation Joint Powers Authority and the Southern California Schools Regional Liability Excess Fund Joint Powers Authority considered "other public officials who manage public investments" who, pursuant to Section 87200, must disclose their economic interests on Form 721? 

CONCLUSION


Based on the facts presented, the board members are considered "other public officials who manage public investments."  As such, they must disclose their economic interests pursuant to Section 87200, and must file a Statement of Economic Interests Form 721.  

FACTS


You represent the School Alliance for Workers' Compensation Joint Powers Authority and the Southern California Schools Regional Liability Excess Fund Joint Powers Authority (the JPAs).  


The School Alliance for Workers' Compensation Joint Powers Authority:  This JPA was established to provide a joint group purchase program and system for workers' compensation excess claims against member agencies.  The JPA performs financial administration, policy formulation, claim service, legal representation, safety engineering, and other developments as necessary for the payment and handling of all workers' compensation excess claims against members.  


The JPA is controlled by a seven member board of directors and funded by member contributions.  The board of directors determines how much each member entity pays.  The JPA is also expressly empowered to invest surplus reserve funds and the Board of Directors is designated in the bylaws as the persons who make the investment decisions.


The Southern California Schools Regional Liability Excess Fund Joint Powers Authority:  This JPA was established to provide a joint program and system for liability and property damage claims against member agencies.  The JPA performs financial administration, policy formulation, claim service, legal representation, safety engineering, and other developments as necessary for the payment and handling of all liability and property damage claims against members.   


This JPA is also controlled by a board of directors, who are elected by member agencies.  The bylaws also provide for an executive committee, however, you stated in our telephone conversation of November 21, 1995, that the executive committee has been inactive.  Thus, the board of directors makes all the JPA's investment decisions.

ANALYSIS


The Act was adopted by the voters of California in 1974.  The purpose for the conflict-of-interest provisions of the Act was to ensure that public officials, whether elected or appointed, would perform their duties in an impartial manner, free from any bias caused by their own financial interests or the financial interests of persons who have supported them.  (Section 81001(b).)


In furtherance of this goal, the Act requires that assets and income of public officials which may be materially affected by their official actions should be fully disclosed and in appropriate circumstances the officials should be disqualified from acting in order that conflicts of interest may be avoided.  (Section 81002(c).)  Periodic disclosure of economic interests is intended to prevent conflicts of interest that may occur, and therefore the scope of disclosure is always based on the powers attributable to a specific official position, not the powers that may be actually exercised by a person holding the position.  (Section 87302(a).)


Governmental positions subject to disclosure under the Act fall into two separate categories.  Persons holding positions as elected state officers, judges and commissioners of courts of the judicial branch of government, members of the Public Utilities Commission, members of the State Energy Resources Conservation and Development Commission, members of the Fair Political Practices Commission, members of the California Coastal Commission, members of planning commissions, members of the board of supervisors, district attorneys, county counsels, county treasurers, and chief administrative officers of counties, mayors, city managers, city attorneys, city treasurers, chief administrative officers and members of city councils of cities, and other public officials who manage public investments (and candidates for any of the elected offices set forth above) file pursuant to Section 87200.  These "statutory filers" must disclose all of their economic interests on a Form 721 version of the Statement of Economic Interests. 


With respect to persons holding other governmental positions, it is generally within the discretion of the agency (with approval of the code reviewing body) as to whether persons in that position file disclosure statements and how much they must disclose, based their ability to make or participate in making governmental decisions.  These persons and their duties are set forth in the conflict of interest code of the agency.  These "designated" employees disclose only what is required in the code.  Persons that are statutory filers are not included in a conflict of interest code.  (Section 87302(a).)


You have asked whether the board members of the JPAs must file as statutory filers pursuant to Section 87200 and Regulation 18720.  As noted above, Section 87200 requires that public officials who manage public investments are statutory filers.  Thus, if the board members are public officials who manage public investments, they would be subject to full disclosure by statute and should be removed from the list of "designated employees" in the agencies' code.


Regulation 18720(b)(1) provides that "other public officials who manage public investments," as that term is used in Section 87200, includes, among others:


Members of boards and commissions, including pension and retirement boards or commissions, or of committees thereof, who exercise responsibility for the management of public investments;


Regulation 18720(a)(3) defines the "management of public investments" as:

[D]irecting the investment of public moneys; formulating or approving investment policies; approving or establishing guidelines for asset allocations; or approving investment transactions. 


The question of who is considered a "public official who manages public investments" under Section 87200 and Regulation 18720 is a fact-based one, which depends on the structure of each agency, and how individuals with investment authority operate within that structure.  The JPAs that you have requested advice about both collect public funds as part of their basic purpose for existence.  


Both boards of directors of both JPAs are empowered to direct the investment of public moneys, formulate and approve investment policies, and approve investment transactions.  Thus, the members are "other public officials who manage public investments," and must file Statement of Economic Interests Form 721. 


If you have any further questions regarding this matter, please feel free to contact me at (916) 322-5660.






Sincerely,






Steven G. Churchwell

General Counsel    

By:
John W. Wallace


Counsel, Legal Division

Enclosures

