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December 19, 1995

Anthony A. Trendacosta

General Counsel

Santa Monica Rent Control Board

1685 Main Street, Room 202

Santa Monica, CA 90407‑2200

Re:
Your Request For Advice

Our File No. A‑95‑371

Dear Mr. Trendacosta:

We respond to your request for advice on behalf of Commissioner Jay Johnson regarding the conflict‑of‑interest provisions of the Political Reform Act (the "Act").

QUESTION
May Commissioner Johnson participate in a decision regarding rent decontrol of condominium units under the "public generally" exception to the conflict‑of‑interest prohibition of the Act, which allows an official to participate in a decision when the effect on the official is indistinguishable from the effect on the general public?

ANSWER
Yes.  Although it is reasonably foreseeable that Commissioner Johnson's real property will be affected by the upcoming decision of the Santa Monica Rent Control Board regarding the continued rent control of condominiums, under the facts you have provided, any effect on Commissioner Johnson's real property would be considered indistinguishable from the decision's effect on the public generally, and, therefore, Commissioner Johnson may participate.

FACTS
Commissioner Jay Johnson is an elected Santa Monica Rent Control Board Commissioner.  Commissioner Johnson is elected at large by the residents of Santa Monica.  There are approximately 90,000 residents in Santa Monica.  The city contains approximately 44,000 dwelling units of all types, of which 35,000 are subject to the rent control law.  Of those 35,000 units, approximately 3,200 are condominium units.  Commissioner Johnson owns six condominium units which are presently subject to rent control.  In addition, Commissioner Johnson owns or has an interest in 22 other rent controlled units.  All of the rent controlled units in the city are eligible for condominium conversion under the applicable city charter provisions.  The decision before the Santa Monica Rent Control Board will determine if condominium units will remain subject to rent control or if they will be decontrolled pursuant to state law.

ANALYSIS
Section 87100 of the Act provides that no public official shall make, participate in making, or otherwise attempt to influence a government decision in which the official knows or has reason to know that he or she has a financial interest.  An official has a financial interest in a government decision, within the meaning of Section 87100, when it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on, among other things, any real property in which the official has a direct or indirect interest valued at $1,000 or more.  (Section 87103.)

Foreseeability
Commissioner Johnson is the owner of six condominium units currently subject to rent control.  The decision pending before the Santa Monica Rent Control Board would decontrol the city's condominium units.  In analyzing whether it is reasonably foreseeable that Commissioner Johnson's financial interests will be affected in a material manner, this Commission weighs the facts submitted by the requestor.  (In re Oglesby (1975) 1 FPPC Ops. 71.)  The question of reasonable foreseeability is generally a question of fact.  An effect is reasonably foreseeable when it is substantially likely to occur.  Absolute certainty is not required; however, a mere possibility is insufficient to be considered reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198.)

The pending rent control board decision may conceivably result in the decontrol of all condominium units including those owned by Commissioner Johnson.  As rent decontrol generally allows property owners to raise rents in response to market demand, it is a certainty that condominium owners will suffer some financial effect from the pending decision.  Therefore, it is reasonably foreseeable that the pending decision will have a financial effect on Commissioner Johnson's real property interest.  

Materiality
The materiality of any financial effect is determined by reference to Commission regulations.  Under Commission regulations, materiality is conditioned on whether the effect on the official's financial interest is direct or indirect.  Because the rent control decision does not deal with a specific property, zone, plan, tax assessment or fee imposed upon Commissioner Johnson's property, the decision is not considered to have a direct effect on Commissioner Johnson's financial interest.  (Regulation 18702.1(a)(3).)  Rather, because the decision involves the application of a law of general applicability within the City of Santa Monica, and none of Commissioner Johnson's properties can be considered the subject of the decision, materiality is determined under Commission Regulation 18702.3(c).  (Gelb Advice Letter, No. A‑91‑523.)

Under  Regulation 18702.3(c), the effect of the decision will be considered material on Commissioner Johnson's financial interests if it affects his real property by a $10,000 or more change in fair market value or a $1,000 or more change in rental value per 12 month period.  As Commissioner Johnson owns six properties which may be affected by the decision, the change anticipated for each of his properties would be aggregated; the cumulative change in fair market value and rental value would be compared to the above materiality thresholds to determine if a conflict of interest exists in the upcoming decision.  (Russell Advice Letter, No. I‑95‑324.)

If the reasonably foreseeable effect on Commissioner Johnson's real property equals or exceeds the above thresholds, Commissioner Johnson would have a disqualifying conflict of interest in the decision unless the effect on his interests was indistinguishable from the effect on the public generally.

The "Public Generally" Exception
Assuming arguendo that the decision's effect on Commissioner Johnson's real property would be material, a final determination must be made regarding whether the effect is distinguishable from the decision's effect on the public generally.  The Commission has promulgated Regulation 18703 defining when an effect on a public official is indistinguishable from the effect on the public generally.  Under Regulation 18703, an effect is considered to be indistinguishable from the effect on the public generally if the decision will affect a significant segment of the public in substantially the same manner as it affects the official's financial interest.  

A.  Significant Segment
An effect impacts a significant segment of the public if it affects: (1) 10 percent or more of the population in the jurisdiction of the official's agency; (2) 10 percent or more of all property owners, all home owners or all households in the jurisdiction of the official's agency; (3) 50 percent of all businesses in the jurisdiction so long as the businesses are composed of more than a single industry, trade, or profession; (4) at least 5,000 individuals who are residents of the jurisdiction; or, (5) the decision will affect a predominant industry, trade, or profession in the official's jurisdiction.  (Regulations 18703(a)(1)(C) and 18703.2.)

You have stated that there are approximately 90,000 residents in the City of Santa Monica.  Additionally there are approximately 3,200 condominium units that may be affected by the pending rent control board decision.  Extrapolating from these facts, it does not appear that the decision in question will affect a sufficient percentage of the population of the City of Santa Monica as required under Regulation 18703.  However, the decision will affect the rental housing industry in the City of Santa Monica, which under your facts appears to be a predominant industry within the city.  Under Commission Regulation 18703.2, a predominant industry in the jurisdiction would qualify as a significant segment of the public for the purpose of the "public generally" exception.

The Commission has previously determined that the rental housing industry qualifies as a predominant industry for the purpose of applying the "public generally" exception to the Act's conflict‑of‑interest provisions.  (In re Ferraro (1979) 4 FPPC Ops. 62.)  Where, as here, the rental housing market is substantial compared with the total number of dwelling units in the jurisdiction (35,000 units subject to rent control, compared to a total of 44,000 housing units), we must conclude that the rental housing industry is a predominant industry.  

B.  Substantially the Same Manner
As the decision will affect a significant segment of the public under Commission regulations, we turn to the issue of whether the decision will affect Commissioner Johnson in substantially the same manner as it affects the public generally.  We note that only a small percentage of rent controlled dwellings are condominium units.  However, there is no apparent barrier to conversion of the other rent controlled units to condominium status.  Indeed, under the applicable city charter provisions, any rent controlled property may be converted if two‑thirds of the tenants approve the conversion.  Because all of the rent controlled units in the city are eligible for condominium conversion, we conclude that the decision in question affects Commissioner Johnson in substantially the same manner as it will affect the remainder of the Santa Monica rental housing industry.  Therefore, the requirements of the "public generally" exception are met.

Accordingly, if Commissioner Johnson has a conflict of interest by virtue of the effect on his real property reaching the threshold levels indicated above, he would not be disqualified from participating in the decision because the effect would be indistinguishable from the decision's effect on the public generally under Commission Regulations 18703 and 18703.2.

We trust that this analysis of conflicts under the Act and the "public generally" exception thereto is of some benefit to Commissioner Johnson in fulfilling his duties as a public official.  Should you have any further questions regarding this issue, you may submit them to this office.

Sincerely,

Steven G. Churchwell

General Counsel

By:  Daniel E. Muallem

Counsel, Legal Division
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�  Government Code Sections 81000-91015.  All statutory references are to the Government Code unless otherwise indicated.  Commission regulations appear at 2 California Code of Regulations Sections 18109-18995.





