





November 29, 1995

William N. Sauer, Jr.

General Counsel

Tri-City Hospital District

1517 Laurel Road

Oceanside, CA  92054







Re:
Your Request For Advice




Our File No. A-95-373

Dear Mr. Sauer:


This is in response to your letter requesting advice on behalf of Darlene Garrahy and Ronald Mitchell, members of the Tri-City Hospital District Board of Directors regarding their responsibilities under the conflict-of-interest provisions of the Political Reform Act (the "Act").  


Please note that nothing in this letter should be construed to evaluate any conduct which may have already taken place.  In addition, this letter is based on the facts presented to us.  The Commission does not act as the finder of fact in providing advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)

QUESTIONS 


1.  May Ms. Garrahy vote as a member of the Tri-City Hospital District Board of Directors, on a proposed affiliation between Tri-City Hospital District and Palomar-Pomerado Hospital District?


2.  Despite having a conflict of interest in decisions pertaining to the proposed affiliation between Tri-City Hospital District and Palomar-Pomerado Hospital District, may Mr. Mitchell participate in the appointment of a member of the board to act as a representative in discussions with Palomar-Pomerado Hospital District on the affiliation proposal?

CONCLUSIONS


1.  Ms. Garrahy may participate as a member of the Tri-City Hospital District Board of Directors, on a proposed affiliation between Tri-City Hospital District and Palomar-Pomerado Hospital District so long as the decisions will not materially affect her economic interests.  Neither Palomar nor Pomerado Hospitals are considered sources of income to Ms. Garrahy.


2.  Mr. Mitchell may participate in the appointment of a new representative so long as: (a) he has no financial interest in the appointment decision; (b) there is no understanding between the Mr. Mitchell and the appointee as to how they will vote; and (c) the potential appointee has not taken a position on the issue or otherwise expressed intentions as to how they might vote.  However, based on these same factors, Mr. Mitchell may not participate in the recision of the original appointment.  Since the existing representative's views are known at this time, participating in the removal of the representative could be used as a means to influence the ultimate decision and would be prohibited.

FACTS


The Board of Directors of the Tri-City Hospital District ("Tri-City") is currently considering an affiliation between Tri-City and Palomar-Pomerado Hospital Districts.  


Ms. Garrahy:  Ms. Garrahy is a member of the Board of Directors of Tri-City and in her private capacity is employed by Nurse Care, Plus ("NCP") as a critical care nurse.  Contracts between NCP and the hospitals were established prior to Ms. Garrahy's employment with NCP or election to office.  You stated that she is not employed by the hospitals but the hospitals do pay the registry for her services.  


Pursuant to telephone conversations with Ms. Garrahy on November 16 and 17, 1995, we received the following additional facts:  


o  NCP contracts with approximately 33 hospitals to provide nurses on an "as-need" basis.  NCP communicates with the hospital/clients about their needs and then contacts nurses to fill the need.  The nurse communicates directly with NCP regarding assignments.


o  Hospitals that obtain nurses through NCP will generally do an initial evaluation of the nurses' performance for their own records.  


o  NCP pays the nurses on an hourly basis and withholds part of the payment for tax purposes.  You stated in our telephone conversation of November 21, 1995, that the hourly wage fluctuates based on the day of the week, weekend and holiday shifts, and the time of day (i.e. "graveyard" or "swing" shifts).


o  When a nurse is initially hired by NCP, the nurse will select the geographic boundaries for hospitals at which the nurse will work.  The area selected by Ms. Garrahy includes eleven hospitals.  In addition, depending on the workload, Ms. Garrahy may also accept assignments at hospitals beyond that geographic area.


o  Over the past 12 months, Ms. Garrahy has worked at approximately eight different hospitals, including Palomar and Pomerado hospitals.


Mr. Mitchell:  We have previously advised Mr. Mitchell that he has a conflict of interest in decisions concerning the affiliation of the two districts by virtue of income received from the district.  (See, Mitchell Advice Letter, No. A-95-308.)  Prior to receiving this advice, the board voted to appoint Ms. Garrahy to represent the board in discussions with Palomar-Pomerado.  In response to the letter, you placed on the agenda an item pertaining to the recision of the initial appointment and a new appointment.  You have asked whether Mr. Mitchell is disqualified from either of these decisions.

ANALYSIS


Section 87100 of the Act prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  A "public official" is defined in Section 82048 and Regulation 18700 as every natural person who is a member, officer, employee, or consultant of a state or local government agency.  This definition would include members of the Tri-City Hospital District Board of Directors.  (See Mitchell Advice Letter, No. A-95-308.)


Section 87103 specifies that a public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official or a member of his or her immediate family or on:


(c) Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.


(d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.  


1.  Ms. Garrahy:  According to the facts you and Ms. Garrahy have provided, Ms. Garrahy is employed by NCP as a critical care nurse.  Thus, NCP is an economic interest of the hers, both pursuant to Section 87103(c) and Section 87103(d).


In addition, the hospitals for which she works may also be considered sources of income.  For example, under some circumstances, we have treated multiple persons as sources of a single payment under a single contract.  (Dorsey Advice Letter, No. A-87-176.)  The Dorsey Advice Letter, supra, concerned an official, Ms. De Witt, who worked for a personnel services agency, Adia, and was assigned by Adia to work for another business entity, Seeley, which would be materially affected by a future governmental decision.  We concluded that both Seeley and Adia were sources of the income to Ms. De Witt


Conversely, in the context of officials who are subcontractors on a contract, we have generally advised that the contractor is the sole source of income despite the fact that the official is paid from funds collected from the client, provided the client was not involved in the choice of the subcontractor or has any independent contractual relationship with the subcontractor.  (See e.g., Scott Advice Letter, No. A-95-255; Hart Advice Letter, No. A-83-264.)


Obviously, the determination of which source of income rule applies in a given situation is factual in nature and turns ultimately on which entity controls the actual employment relationship.  


The facts that Ms. Garrahy provided are distinguishable from the situation in the Dorsey Advice Letter, supra, where the official in question was assigned to work for Seeley for four months and could be terminated at any time by Seeley.  There, the client had an option to hire any temporary employee on a permanent basis.  


In this case, Ms. Garrahy's connections with any specific hospital are transitory at best.  The area selected by Ms. Garrahy includes eleven hospitals, and depending on the workload Ms. Garrahy may also accept assignments at hospitals beyond that geographic area.  Over the past 12 months, Ms. Garrahy has worked at approximately eight different hospitals, including Palomar and Pomerado hospitals.


Moreover, the contractual relationship between NCP and the hospitals were established prior to Ms. Garrahy's employment or election to office.  NCP communicates with the hospital/clients about their needs and then contacts nurses to fill the need.  The nurse communicates directly with NCP regarding assignments.  NCP pays the nurses on an hourly basis.  The hospitals have no say in which nurse will be assigned to them by NCP, nor the amount of work that any specific nurse will receive since NCP services  numerous hospitals with assignments being spread among all of them.  


All these facts suggest that the employment relationship is more akin to an independent contractor relationship.  A contractual relationship exists between the hospitals and NCP, but Ms. Garrahy is employed by NCP to perform the services to which NCP has agreed.  Thus, based on these facts, we would conclude that NCP is the source of income to Ms. Garrahy, and not the hospitals.


Whether the financial consequences of a decision are reasonably foreseeable at the time a governmental decision is made depends on the facts of each particular case.  An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required. However, if an effect is only a mere possibility, it is not reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198.)  


You stated that it was not foreseeable that NCP would be affected by the affiliation of the two districts.  Assuming this is the case, and that the decision will not affect any other economic interest of Ms. Garrahy, she may participate in the affiliation decisions.


2.  Mr. Mitchell:  Mr. Mitchell has already been advised that he has a conflict of interest in the affiliation decisions.  You have asked whether he may participate in a decision to rescind the appointment of Ms. Garrahy as the representative of the board in its dealings with Palomar-Pomerado Hospital District, and in the decision to appoint a replacement.


Generally we have advised that every decision must be analyzed independently to determine whether it will have a reasonably foreseeable financial effect on the economic interests of an official.  Absent some financial interest in the potential appointee, generally appointment decisions will not have such an effect.


For example, we have advised that:


o  Where a city councilmember resigned from the redevelopment agency because of conflicts of interest, he could vote on his replacement so long as he had no financial interest in the appointment decision, there was no understanding between the councilmember and his replacement as to how the replacement would vote, and the potential appointee had not taken a position on the issue or otherwise expressed intentions as to how he or she might vote.  (Dorsey Advice Letter, No. A-89-396.)

 
o  Similarly, in the Benjamin Advice Letter, No. A-86-148, we stated that participation in the appointment process was permissible so long as "the disqualified official does not seek in any way to influence the decision of [the appointee] as to the specific decision as to which disqualification is required.    

