

November 21, 1995

Mr. Richard D. Jones

Law Offices of Richard D. Jones

Brea Landmark Bank Building

390 North Brea Boulevard, Suite A

Brea, California  92621



Re:  Your Request for Advice




Our File No. A-95-374

Dear Mr. Jones:


This is in response to your request for advice under the conflict-of-interest provisions of the Political Reform Act (the "Act").  You are the city attorney for the City of Fullerton.

QUESTION


Will City of Fullerton Councilmembers Flory, Bankhead, and Godfrey have a conflict of interest regarding assessment decisions that involve Unocal Land and Development Company with whom they are codefendants in pending litigation?

CONCLUSION


Councilmembers Flory, Bankhead, and Godfrey do not have a conflict of interest merely because they are codefendants with Unocal in a lawsuit.  Assuming they have no other disqualifying financial interests in the matter, the councilmembers may participate in upcoming decisions regarding creation of an assessment district involving Unocal.

FACTS


The City of Fullerton has five councilmembers.  On 

November 2, 1995, Mr. William Hume filed an action against Councilmembers Flory, Bankhead, Godfrey and Unocal Land and Development Company.  The suit was filed in Orange County Superior Court and alleges that the named defendants acted falsely and maliciously in instigating criminal proceedings against Mr. Hume.  The criminal charges, alleging that Mr. Hume improperly removed campaign signs, were dismissed for lack of evidence.  The suit filed by Mr. Hume states that he is a political rival of the three councilmembers as he had previously caused Councilmember Bankhead and other members of the Fullerton City Council to be recalled and removed from office.  Unocal is not providing a defense for Councilmembers Flory, Bankhead, or Godfrey in this matter.  


The City Council has and will continue to consider several resolutions pertaining to the establishment of an assessment district (No. 95-1).  The property that is the subject of this assessment district is owned by Unocal.

ANALYSIS


The Act prohibits a public official from making, participating in, or otherwise using his or her official position to influence, any governmental decision in which the official has a financial interest.  (Section 87100.)  


Section 87103 provides that an official has a financial interest in a decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official or a member of his or her immediate family or on:


(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.


(b)  Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.


(d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.


(e)  Any donor of, or any intermediary or agent for a donor of, a gift or gifts aggregating [two hundred eighty dollars ($280)] or more in value provided to, received by, or promised to the public official within 12 months prior to the time when the decision is made.

                         (Section 87103 (a)-(e).)


You have not presented any facts indicating that Councilmembers Flory, Bankhead, or Godfrey have any economic interests that would be affected by upcoming decisions regarding the establishment of an assessment district involving property owned by Unocal.  Unocal is not providing a defense for the councilmembers in the suit filed by Mr. Hume.  Therefore, it does not appear that the councilmembers have received income from Unocal of $250 or more in the past 12 months.  Further, the facts presented do not show that the councilmembers have received gifts or have any investment interests, positions with business entities, or property interests that will be affected by decisions regarding the creation of the assessment district.  


Governmental decisions may also be disqualifying where the decision will result in the official's personal expenses, income, assets, or liabilities increasing or decreasing by at least $250 in one year.  (Regulation 18702.1(a)(4).)  Were the city council to make any decisions regarding the lawsuit filed by Mr. Hume, the three city councilmembers could not participate in such decisions because the councilmembers could be potentially liable for $250 or more in damages. 


We note that the procedures for necessary participation in a governmental decision are incorrectly set forth in the letter from Mr. Rosen to Mayor Sa, attached to your request for advice.  For your information, we have enclosed Section 87101, Regulation 18701, and a Commission outline which discusses legally required participation.  


I trust this answers your question.  If you have any further questions regarding this matter, please feel free to contact me at 

(916) 322-5660.



Sincerely,



Steven G. Churchwell



General Counsel



By:  Hyla P. Wagner




Counsel, Legal Division
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