




December 6, 1995

David W. McMurtry

Loomis Town Attorney

U.S. Bank Plaza

980 Ninth Street, Suite 1900

P.O. Box 1259

Sacramento, CA  95812-1259






Re:
Your Request for Advice


Our File No. A-95-377

Dear Mr. McMurtry:


This is in response to your letter requesting advice on behalf of Loomis Town Councilmember C. Gary Gade and Planning Commissioner James Green regarding their responsibilities under the conflict-of-interest provisions of the Political Reform Act (the "Act").  


Please note that nothing in this letter should be construed to evaluate any conduct which may have already taken place.  In addition, this letter is based on the facts presented to us.  The Commission does not act as the finder of fact in providing advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)

QUESTION


May Councilmember Gade and Planning Commissioner Green participate in decisions related to the Turtle Island Project?

CONCLUSION


Because a condition for the approval of the project is funding a new sewer line that will serve their property, neither Councilmember Gade nor Planning Commissioner Green may participate in the Turtle Island Project decisions.  

FACTS


The Town of Loomis is currently considering a general plan amendment, the rezoning of property, a development agreement and various related land use entitlements in connection with the  proposed Turtle Island Project.  The Turtle Island Project is a 63.1 acre commercial development project which will consist of 500,000 square feet of mixed-use commercial property and an office and hotel located immediately adjacent to Interstate 80.  


Currently, the Town of Loomis does not provide municipal sewer service to town residents.  However, portions of the town are within the South Placer Municipal Utility District (the "district") which provides sewer service to some of the district residents.  The Turtle Island Project is partially in the district, however, it is on property that is not currently served by the district's sewer lines.  


The district's plan for long range future sewer development includes extending a sewer line existing currently south of the Turtle Island Project, northward to service other areas in Loomis, including the Turtle Island Project itself.  The most probable route for the new line will be to follow Sierra College Boulevard north, then jump to Dias Lane (a narrow rural road which is southwest of the proposed Turtle Island Project) where it will continue north the full length of Dias Lane to the intersection of Brace Road, and then go eastward at Brace Road to the Turtle Island Project.


While you stated that this was the most probable route for new sewer service to the Turtle Island Project, you also stated that currently the district has no immediate plans to construct the extension.  The extension is set out in the master plan as a contingent project based on development in Rocklin and Loomis. The Turtle Island Project could not be built without sewer service.


In light of that problem, the district and the developers agreed that the developers could build a temporary connector to the district's sewer line that currently exists west of the project site.  Requirements of the agreement include that the district would annex the entire Turtle Island Project into its service area, and that the developers will be responsible for funding a significant portion of the costs for the northward extension through Dias Lane that is set out in the district's master plan.  


Both Councilmember Gade and Commissioner Green own residences on 2.5 acre lots that front on Dias Lane which is outside the district's boundaries.  Neither of these properties currently receive sewer service from the district but instead were developed to use private septic systems.  You stated that the lack of sewer service limits the development potential of the property.  If the northward extension is built, the district's master plan contemplates that properties in the vicinity of Dias Lane and properties south of Dias Lane will be able to connect to the district's sewer system after the payment of an annexation and connection fee.  You stated that these properties would in all likelihood not be able to connect to the temporary eastward extension.

ANALYSIS


Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  Section 87103 specifies that an official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official or a member of his or her immediate family or on:


(b)  Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.  






Section 87103(b). 


Both Councilmember Gade and Commissioner Green have interests in real property (their homes) which have values greater than $1,000.  (Section 87103(b).)  Thus, neither official may make or participate in decisions which would have a reasonably foreseeable material financial effect on their real property.

Foreseeability and Materiality


Whether the financial consequences of a decision are reasonably foreseeable at the time a governmental decision is made depends on the facts of each particular case.  An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required. However, if an effect is only a mere possibility, it is not reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198.)  


According to your facts, while the extension of the sewer line to the north from Sierra College Boulevard is a part of the district's master plan for future expansion depending on funding and future growth, the inclusion in the plan alone would not make it substantially likely that decisions regarding the Turtle Island Project would financially affect properties on Dias Lane.  


However, you also indicated that pursuant to the agreement between the district and the developers of the Turtle Island Project, the project could only go forward if the developers provided funding for a significant portion of the costs for the northward extension.  Absent this agreement, it was questionable whether the district could acquire funds for this extension.  Moreover, completion of the project would be likely to spur faster growth in the area that would require the northward extension.  Finally, while you stated that the Dias Lane route had not yet been set, this route was the most probable route for new sewer service to the Turtle Island Project, and the extension was planned to serve property on and near Dias Lane.  


Consequently, by approving the Turtle Island Project, it is foreseeable that the officials' real property on Dias Lane will benefit from this expansion.


However, a foreseeable financial effect alone will not result in disqualification.  For a conflict of interest to exist, the foreseeable effect must also be material.  As discussed in prior letters, the Commission has adopted guidelines to determine whether a financial effect is considered material, depending on the specific circumstances of each decision.  


From your facts, the officials' property will be indirectly involved in the decision.  Regulation 18702.3 sets forth standards for determining materiality with respect to governmental decisions which will indirectly affect real property.  Regulation 18702.3(a) provides that the financial effect is material if:


(2)  The decision involves construction of, or improvements to, streets, water, sewer, storm drainage or similar facilities, and the real property in which the official has an interest will receive new or substantially improved services.


(3)  The real property in which the official has an interest is located outside a radius of 300 feet and any part of the real property is located within a radius of 2,500 feet of the boundaries (or the proposed boundaries) of the property which is the subject of the decision and the decision will have a reasonably foreseeable financial effect of:



(A)  Ten thousand dollars ($10,000) or more on the fair market value of the real property in which the official has an interest; or


(B)  Will affect the rental value of the property by $1,000 or more per 12-month period.





Regulation 18702.3(a).


Clearly if the officials were to vote on the northward extension, pursuant to Regulation 18702.3(a)(2), this would be a decision involving the construction of, or improvements to, sewer facilities, benefiting the officials' real property and they could not participate.  However, the decision before the town agencies will not be the northward extension, but the approval of the Turtle Island Project.  Neither the Town Council or Planning Commission will decide on whether the northward sewer extension should be constructed.  


However, a significant aspect of the approval of the project is the requirement that the developers fund the northward sewer extension.  Thus, by approving the Turtle Island Project, the town would also be approving funding for the northward extension.  These two decisions would be joined.  Moreover, since the funding of the extension and a vote on the extension itself are interlinked (See e.g, Roach Advice Letter, No. I-91-405; Sweeney Advice Letter, No. A-89-639), these officials would be prohibited from participating in both of those decisions.  Consequently, since the Turtle Island Project and the sewer extension are interlinked decisions, the councilmember and the planning commissioner will have a conflict of interest as to the Turtle Island Project decisions.

Scope of Disqualification


Generally, each decision must be analyzed independently to determine if there will be a foreseeable material financial effect on an official's economic interests.  (In re Owen (1976) 2 FPPC Ops. 77.)  For example, we have advised in past letters that under some circumstances, decisions implementing projects may be treated separately from the decision on the project itself.  In the Athan Advice Letter, No. A-86-094, we advised:


[W]e conclude that Mayor Bennett must disqualify himself from participating in decisions of the San Ramon City Council/Redevelopment Agency concerning the proposed Crow Canyon area.  However, we emphasize that this conclusion applies only to the major policy decisions about the project, such as project boundaries, financing decisions, approval of the environmental impact report, types of uses, and major public improvements in the project area.  Once the basic policy decisions have been reached, Mayor Bennett may participate in the decisions which implement, but do not change these policies.


For example, if the City Council/Redevelopment Agency votes to conduct an environmental impact report (a basic decision from which Mayor Bennett must disqualify himself), Mayor Bennett may participate in the decision to choose the engineer or consultant to whom the City will award the contract to perform the EIR.  We caution, however, that most implementation decisions in which Mayor Bennett may participate will not occur until some time after the plans for the Crow Canyon Area project have been approved.  Furthermore...Mayor Bennett must examine each decision to determine if there are specific facts which require a contrary conclusion.  







Emphasis added.

