

December 29, 1995

Councilmember Joseph J. Lucsko

City of Banning

P.O. Box 998

Banning, CA  92220



Re:  Your Request for Advice




Our File No. A-95-378

Dear Mr. Lucsko:


This is in response to your request for advice as a councilmember with the City of Banning under the conflict-of-interest provisions of the Political Reform Act. The facts outlined in this response were provided in your November 14, 1995, letter, as well as in our subsequent telephone conversation.

QUESTION


May you participate in a decision concerning a joint application by Scott Tingley and Mike Marko to move their flight operations to the City of Banning?

CONCLUSION


Yes, you may participate in this decision.

FACTS


The City of Banning will be considering a proposal from Mike Marko, an aviation attorney, and his co-applicant, Scott Tingley of Skyline Aviation, to move their existing flight operations from the Van Nuys Airport to Banning.


Scott Tingley was previously in a partnership with a 

Mr. Harry Hazel, jointly owning a helicopter.  Mr. Hazel was engaged to marry Lorna Damerow, but unfortunately, Mr. Hazel died of a heart attack in Hawaii just prior to the wedding ceremony to Ms. Damerow.


Apparently, Mr. Tingley is making payments to Ms. Damerow which will total $4,000.  To the best of your understanding, the payment is as a result of an insurance payment the partnership received on a helicopter accident.  Mr. Tingley is not legally obligated to make these payments to Ms. Damerow, but feels a moral obligation to do so since she would be Mr. Hazel's widow and would be entitled to these payments had Mr. Hazel died after, rather than before, their wedding ceremony.


Since April of 1995, you have been dating, and are living with, Ms. Damerow.  You advised me that you maintain separate checking accounts and do not commingle income or assets.  

You do occasionally exchange gifts of a personal nature.

You indicated that there are no plans in the immediate future to marry.

ANALYSIS


No public official at any level of state or local government shall make, participate in making or in any way attempt to use his or her official position to influence a governmental decision in which the official knows or has reason to know he or she has a financial interest.  (Section 87100.)


An official has an financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official or a member of his or her immediate family, or on:


(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more;


(b)  Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.


(d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.


(e)  Any donor of, or any intermediary or agent for a donor of, a gift or gifts aggregating two hundred fifty dollars ($250) or more in value provided to, received by, or promised to the public official within 12 months prior to the time when the decision is made.  The amount of the value of gifts specified by this subdivision shall be adjusted biennially by the commission to equal the same amount determined by the commission pursuant to subdivision (d) of Section 89504.


For purposes of this section, indirect investment or interest means any investment or interest owned by the spouse or dependent child of a public official, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official's agents, spouse, and dependent children own directly, indirectly, or beneficially a 10-percent interest or greater.



(Section 87103.)


Accordingly, you could not participate in any decision which would have a material financial effect, distinguishable from its effect on the public generally, on any of the economic interests described above.  This would include Mr. Tingley as an economic interest to you if he is the source of gifts to you or

Ms. Damerow, if she is a source of income to you.  This would be the case if the payments made by Mr. Tingley to Ms. Damerow are attributable to you as either gifts or income pursuant to Section 87103(c) or (e).


The Act defines "income" as a payment received.  Gifts are income, including gifts of food or beverage.  (Section 82030.)  A gift is any payment to the extent that consideration of equal or greater value is not received.  (Section 82028.)  A person is the source of a gift if the person makes a gift to an official and is not acting as an intermediary.  If a person makes a payment to a third party and in fact directs and controls the use of the payment to make a gift to one or more clearly identified officials, the person is the source of the gift to the official.

Under the facts described, it does not appear that Regulation 18945 is applicable.


However, gifts or income provided to members of an official's immediate family are not gifts to the official unless used or disposed of by the official or given by the recipient member of the official's immediate family to the official for disposition or use at the official's discretion.
The term "immediate family" means an official's spouse and dependent children.  (Section 82029.)


Under the facts you have provided, it does not appear that you have an economic interest in Ms. Damerow which would make gifts to her attributable to you for purposes of Section 87103(e).    Therefore, unless you have some other economic interest in 

Ms. Damerow under Section 87103, such as the receipt of income, including gifts from her to you, you do not have an economic interest in Ms. Damerow.  Moreover, you do not commingle income or assets and though you reside with her, you have no legal right to her earnings.  (Budge Advice Letter, No. A-93-460.) 


You state that you occasionally exchange gifts of a personal nature.  The Commission has carved a narrow exception from the definition of "gift" for gifts exchanged within the context of a "bona fide dating relationship."  In such a relationship, truly personal gifts such as gifts of entertainment, meals, personal property, or expenses involved in recreational travel are not prohibited and need not be disclosed on an official's Statement of Economic Interests.  These types of gifts do not create a conflict of interest and are not disqualifying.  The Commission has held that these relationships are similar to family or spousal relationships in which personal gifts are frequently exchanged and disclosure of such gifts would not further the purposes of the Act.  (Shea Advice Letter, No. A-84-085.)

    You need not disqualify yourself from participating in decisions to relocate Skyline Aviation to the City of Banning.  The gifts Ms. Damerow has received from one of the applicants is neither a gift given to you by the applicant, nor is it disqualifying because the gift is given to your girlfriend.


I trust this has addressed your concerns adequately.  If you have any other questions, or need further assistance, please feel free to contact me at (9l6) 322-5901.




Sincerely,




Steven G. Churchwell




General Counsel




By:  Jeanette E. Turvill





Political Reform Consultant





Legal Division
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