

December 18, 1995

Ms. Ruthann G. Ziegler

Kronick, Moskovitz, Tiedemann & Girard

400 Capitol Mall, 27th Floor

Sacramento, California  95814





Re:  Your Request for Advice




Our File No. A-95-381

Dear Ms. Ziegler:


This is in response to your request for advice regarding the conflict-of-interest provisions of the Political Reform Act (the "Act"). 

QUESTIONS


1.  May a director of the Truckee Fire Protection District participate in decisions regarding implementation of a mitigation fee when he, as a builder/general contractor of single-family homes, will likely be financially affected by the fee?  


2.  If he is disqualified, to what extent is he prohibited from involvement in the decision?

CONCLUSIONS


1.  The director must disqualify himself from participating in the district's decision about the imposition of a mitigation fee if the decision would foreseeably result in an increase or decrease for his general contracting business of gross revenues of $10,000 per fiscal year, expenses of $2,500 per fiscal year, or assets or liabilities of $10,000.  


2.  If disqualified, the director may not participate in or otherwise attempt to influence the district or the board of supervisors' decisions regarding the mitigation fee.  He could, however, comment before these bodies under the same rules applicable to a member of the public, on the narrow issue of how the mitigation fee would affect his general contracting business.  

FACTS


You represent the Truckee Fire Protection District (the "district") which is in the process of implementing a mitigation fee.  Implementation of the fee involves two steps:  first, the district votes to approve the fee and, second, the boards of supervisors of the two counties involved, Placer and Nevada, 

must approve the fee.  The fee will be levied on certain types of new development, including residential development.  The county will collect the fee and pass it through to the district.


One district director is a builder/general contractor of single-family homes.  Such homes will be subject to the fee.  Once the fee is in place, the director/contractor will have the choice of either paying the fee himself or passing it on to the home purchaser in the form of a price increase.

ANALYSIS


1.  Economic Interests


The Political Reform Act prohibits a public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  (Section 87100.)  Section 87103 of the Act provides that an official has a financial interest in a decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family, or on: 


(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.  


(b)  Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.


(d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.

                         Section 87103(a)-(d).


A "public official" is defined as a member, officer, employee, or consultant of a state or local government agency.  (Section 82048; Regulation 18700.)  As a member of the Truckee Fire Protection District, the director is considered a "public official" under the Act.


The director's building/general contracting business would constitute a financial interest under subsections (a), (c), and (d) above, since it is a business in which he presumably has an investment of more than $1,000, it is a source of income to him of  more than $250, and he manages the business.  Accordingly, the director may not participate in a decision if it is reasonably foreseeable that the decision will have a material financial effect on his general contracting business.  


2.  Foreseeability and Materiality


Whether the financial consequences of a governmental decision are reasonably foreseeable at the time the decision is made depends on the facts of each case.  The effect of a decision is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required.  However, if an effect is only a mere possibility, it is not reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198.)  


3.  General Contracting Business


The director's general contracting business is not directly involved in the district's decision about imposition of a mitigation fee, but may be indirectly affected.  Regulation 18702.2 applies to business entities that are indirectly involved in a decision.  Under Regulation 18702.2(g), the effect of a decision is material as to a small business entity in which an official has an economic interest if:


(1) The decision will result in an increase or decrease in the gross revenues for a fiscal year of $10,000 or more; or


(2) The decision will result in the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $2,500 or more; or


(3)  The decision will result in an increase or decrease in the value of assets or liabilities of $10,000 or more.


If the decision regarding implementation of a mitigation fee would foreseeably cause the gross revenues of the director's general contracting business to increase or decrease by $10,000 per fiscal year, cause expenses to increase or decrease by $2,500 per fiscal year, or cause the assets or liabilities to increase or decrease by $10,000, the director must disqualify himself from participating in the decision.  Whether the district's decision regarding a mitigation fee will foreseeably cause any of these financial effects on the director's business is a factual question for him to determine.


4.  Sources of Income


In addition to the conflict which may arise as a result of the director's general contracting business, he may possibly have other conflicts with respect to individuals or businesses that are sources of income to him.  Section 87103(c) of the Act set forth above provides that an official's financial interest includes any source of income of $250 or more received by or promised to the official within 12 months before a decision affecting that source is made.  Any individuals or businesses for whom the director has done general contracting work would be sources of income to him.  The Act requires that the director disqualify himself from a decision if it is reasonably foreseeable that the decision would have a material financial effect on any of these individuals or businesses as determined under Regulations 18702.2 and 18702.6 (copies enclosed). 


5.  Disqualification


If the director has a conflict of interest and is required to disqualify himself from voting on the mitigation fee, you question whether he may speak out for or against the fee before the county board of supervisors or third parties generally.  


Disqualification generally means that the official cannot make, participate in making, or otherwise try to influence a decision when acting within the authority of his position.  (Section 87100; Regulations 18700 and 18700.1; Bowler Advice Letter, No. I-93-287.)  If he is disqualified, the director must refrain from any participation in connection with the decision on the mitigation fee, including advising or making recommendations to other district directors or otherwise attempting to influence the decision.  


With respect to an official using his or her position to influence a governmental decision, Regulation 18700.1 provides in relevant part:


(a)  With regard to a governmental decision which is within or before an official's agency or an agency appointed by or subject to the budgetary control of his or her agency, the official is attempting to use his or her official position to influence the decision if, for the purpose of influencing the decision, the official contacts, or appears before, or otherwise attempts to influence, any member, officer, employee or consultant of the agency.  Attempts to influence include, but are not limited to, appearances or contacts by the official on behalf of a business entity, client, or customer.  



  

* * * 


(c) With regard to a governmental decision which is within or before an agency not covered by subsection (a), the official is attempting to use his or her official position to influence the decision if, for the purpose of influencing the decision, the official acts or purports to act on behalf of, or as the representative of, his or her agency to any member, officer, employee or consultant of an agency.  Such actions include, but 

are not limited to the use of official stationery.

