

February 21, 1996

Mr. Michael C. Fitzpatrick

Post Office Box 494399

Redding, California  96049





Re:  Your Request for Advice




Our File No. A-95-395

Dear Mr. Fitzpatrick:


This is in response to your request for advice regarding the conflict-of-interest provisions of the Political Reform Act (the "Act") as they pertain to City of Corning Councilmember Susan Price.  


Additional facts pertinent to this request were provided in your second letter of January 24, 1996.  Additional information was also provided during my February 6, 1996, telephone conversation and follow-up correspondence with Ms. Price. 


QUESTIONS


1.  May Councilmember Price inform the City of Corning of potential grant and/or loan funding sources and related information when the city may contract with her employer, Community Housing Improvement Program ("CHIP"), to write a grant and/or loan application and/or administer a project?


2.  May Councilmember Price participate in city council decisions for the city to contract with CHIP to write a grant

and/or loan and/or administer a grant and/or loan-funded project for the city?


3.  If the city contracts with CHIP to write and/or administer a Rural Economic and Community Development ("RECD") loan or grant or a Community Development Block Grant ("CDBG"), may Councilmember Price be involved in her private capacity in administering the grant or loan RECD or CDBG project through CHIP if the city's grant and/or loan application is approved and funded?

CONCLUSIONS


1.  Ms. Price may neither participate in making nor influence a decision regarding the city entering into a contract with her employer.  Therefore, she may not bring potential grant funding sources and related information to the attention of the city council when it is reasonably foreseeable that CHIP is being considered for a contract to write a grant and/or loan or to administer a project.


2.  Under the Act, Ms. Price may not participate in any decision which will have a reasonably foreseeable material financial effect upon CHIP, which is a source of income to her.  Therefore, she may not participate in any decision for the city to contract with CHIP to write a grant and/or loan or to administer a grant or loan-funded project.


3.  This question does not apply to Ms. Price acting in her official capacity as a member of the city council; it applies to Ms. Price's status as an employee of CHIP.  Our advice is limited to the provisions of the Act and we only have jurisdiction over what Ms. Price does in her official capacity.  Please review the statement of incompatible activities for the city to determine whether other provisions apply to this question.

FACTS


The Community Housing Improvement Program ("CHIP") is a private, nonprofit 501(c)(3) public benefit corporation which assists various public entities in securing grants and/or loans and then often administering the programs funded through such grants or loans.  


Councilmember Price is a salaried employee of CHIP and has no ownership interest; furthermore, she is neither an officer nor a board member of the corporation.  Ms. Price became employed by CHIP while already a city councilmember.  The City of Corning often contracts with CHIP for grant and/or loan writing and administrative services.


At the present time, the City of Corning is pursuing the following activities which will involve CHIP as a major participant:


1)  Grant and/or Loan Writing for Sewer/Water Program:  This is a Community Development Block Grant ("CDBG") program and a program of the Rural Economic and Community Development Agency which, if funded, would allow the City of Corning to complete some significant improvements to its sewer and water infrastructure.  The city has contracted with CHIP to write the grant and/or loan application for RECD funds.  Councilmember Price would be involved in writing the grant and/or loan applications under the contract between CHIP and the city.  Her compensation is strictly a monthly salary from CHIP whether she works on City of Corning matters or issues involved with other public entities.


2)  Administration of Sewer/Water Grant, if awarded:  This would be the actual grant and/or loan administration work on the sewer/water project, if the project is funded by RECD and the city awards the contract to CHIP.  Councilmember Price would be involved in the administration of this grant and/or loan, but again, her salary would be paid by CHIP, the contracting corporation.  Her compensation would not be directly dependent upon funds being received by CHIP from the City of Corning on this particular contract.

ANALYSIS


Section 87100 of the Act prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  Section 87103 specifies that a public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official or a member of his or her immediate family or on:


(c) Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.


Ms. Price receives a salary from CHIP in excess of $250 a year.  Since CHIP is a source of income to her, she is prohibited from making, participating in making, or using her official position to influence any decision regarding a contract between the city and CHIP if it is reasonably foreseeable that the decision will have a material financial effect on CHIP.  In addition, Ms. Price may not provide funding information to the city if the city may be contracting with CHIP to write a grant and/or loan application and/or administer a project.


Whether the financial consequences of a decision are reasonably foreseeable at the time a governmental decision is made depends on the facts of each particular case.  An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required.  However, if an effect is only a mere possibility, it is not reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198.)  


If CHIP is being considered to write a grant and/or loan application for the city or if CHIP submits an RFP to administer a grant project, it is reasonably foreseeable that CHIP will be affected by the city's decision.  In the present situation, the city has already contracted with CHIP to write a grant for RECD funds.

Materiality


The standard to determine materiality differs depending on whether a source of income is directly or indirectly involved in the decision.  Generally, if the official's source of income is directly involved in a decision, the effect is material.  Where the economic interest of an official is indirectly involved in a decision, Regulations 18702.2 through 18702.6 provide materiality standards.  Regulation 18702.5 (copy enclosed) is used to determine materiality for nonprofit entities indirectly involved in a decision.


You have stated that the city contracts with CHIP for grant and/or loan writing and administrative services.  CHIP is considered to be directly involved in a decision before the city council when CHIP: (1) initiates the proceeding; (2) is a named party in the proceeding; or (3) is the subject of the proceeding because the decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with, CHIP.  (Regulation 18702.1(b).)  


In addition, CHIP is considered directly involved where there is a nexus between the purpose for which the official receives income and the governmental decision.  (Regulation 18702.1(a)(1).)  A nexus exists if Ms. Price receives income to achieve a goal or purpose which would be achieved, defeated, aided, or hindered by the governmental decision.  (Regulation 18702.1(d).)  


In the past we have described the nexus test as follows:  


[I]f [the nonprofit] took a position on a particular proposal before [the agency]... disqualification on the matter would be required.




Best Advice Letter, No. A-81-032.


If you vote on a decision to provide a grant to the [nonprofit], you are accomplishing as a public official what you are paid to do in your position with the [nonprofit].




Cornelius Advice Letter, No. A-82-104.


In the Scheidig Advice Letter, No. A-82-212, we advised that the Mayor of Concord who received income from the Bay Area Council ("BAC") for work with BAC's Housing Advocacy Program was disqualified from housing decisions before the Concord City Council on which BAC had taken a particular position, had a specific policy or position, or had a general policy that clearly implied a specific result on a decision.


Therefore, when CHIP is directly involved in the contracting decisions, as described above, Ms. Price may not participate in a decision for the city to contract with CHIP to write a grant and/or loan or to provide administrative services.  Ms. Price also may not influence the decisions by informing the city of potential funding sources when the city may contract with CHIP to write a grant and/or loan application or administer a grant or loan-funded project.


Our advice in limited to the provisions of the Act.  Therefore, please review the city's statement of incompatible activities to determine if other provisions apply to Ms. Price's ability to write grants and/or loans or to provide administrative services when the city contracts with CHIP.


I trust this answers your questions.




Sincerely,




Steven G. Churchwell




General Counsel

