

December 28, 1995

Mr. Allen D. Payton

Mayor Pro Tem

City of Antioch

City Hall, Third and H

Post Office Box 130

Antioch, California  94509





Re:  Your Request for Advice




Our File No. A-95-397

Dear Mr. Payton:


This is in response to your request for advice regarding the conflict-of-interest provisions of the Political Reform Act (the "Act").  

QUESTION


May you participate in the city council's decision to approve a proposed bar and grill which would be located near the building in which your business is located?

CONCLUSION


You would not have a conflict of interest and would not need to disqualify yourself from participating in the city council's decision regarding the proposed bar and grill unless: (a) the decision would foreseeably result in an increase or decrease for your natural food business of gross revenues of $10,000 in a fiscal year, expenses of $2,500 in a fiscal year, or assets or liabilities of $10,000; or (b) your store is within 300 feet of the proposed location of the bar and grill and it is reasonably foreseeable that the council's decision about the bar would significantly enhance or decrease your use or enjoyment of the leased store premises.   

FACTS


You are mayor pro tem of the City of Antioch and also the owner of a natural food store located in a space which you lease on a year-to-year basis.  The city council has been called upon to decide whether or not a bar and grill/coffeehouse may open approximately 300 to 500 feet from your natural food store.  The proposed business, if approved, will sell alcohol in an already high-crime area.

ANALYSIS


1.  Economic Interests


The Political Reform Act prohibits a public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  (Section 87100.)  Section 87103 of the Act provides that an official has a financial interest in a decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family, or on: 


(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.  


(b)  Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.


(d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.

                         Section 87103(a)-(d).


A "public official" is defined as a member, officer, employee, or consultant of a state or local government agency.  (Section 82048; Regulation 18700.)  As mayor pro tem of the City of Antioch, you are considered a "public official" under the Act.


Your natural food store would constitute a financial interest under subsections (a), (c), and (d) above, because you presumably have an investment of more than $1,000 in the business, it is a source of income to you of more than $250, and you manage the business together with your wife.  In addition, your leasehold interest in the shopping center building constitutes a financial interest under subsection (b).  Accordingly, you may not participate in a decision if it is reasonably foreseeable that the decision will have a material financial effect on your natural food business or your leasehold interest.  


2.  Foreseeability and Materiality


Whether the financial consequences of a governmental decision are reasonably foreseeable at the time the decision is made depends on the facts of each case.  The effect of a decision is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required.  However, if an effect is only a mere possibility, it is not reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198.)  


3.  Natural Food Store


Your natural food store is not directly involved in the council's decision about location of a bar and grill, but may be indirectly affected.  Regulation 18702.2 applies to business entities that are indirectly involved in a decision.  Under Regulation 18702.2(g), the effect of a decision is material as to a small business entity in which an official has an economic interest if:


(1) The decision will result in an increase or decrease in the gross revenues for a fiscal year of $10,000 or more; or


(2) The decision will result in the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $2,500 or more; or


(3)  The decision will result in an increase or decrease in the value of assets or liabilities of $10,000 or more.


If the decision regarding approval of the bar and grill would foreseeably cause the gross revenues of your natural food business to increase or decrease by $10,000 in a fiscal year, cause expenses to increase or decrease by $2,500 in a fiscal year, or cause the assets or liabilities to increase or decrease by $10,000, you must disqualify yourself from participating in the decision.  Whether the council's decision regarding the bar and grill will foreseeably cause any of these financial effects on  your business is a factual question for you to determine.


4.  Leasehold Interest


Your natural food store is located in a building in which you have a year-to-year lease.  Under regulation 18702.4, the effect of a decision is considered to be material as to a leasehold interest in real property if any of the following applies:


(a)  The decision will change the legally allowable use of the leased property, and the lessee has a right to sublease the property;


(b)  It is reasonably foreseeable that the lessee will change the actual use of the property as a result of the decision;


(c)  It is reasonably foreseeable that the decision will result in a change in the actual use of property within 300 feet of the leased property, and the changed use will significantly enhance or significantly decrease the use or enjoyment of the leased property;


(d)  The decision will increase or decrease the amount of rent for the leased property by $250 or 5 percent, whichever is greater, during any 12-month period following the decision; or


(e)  The decision will result in a change in the termination date of the lease.


As we discussed, it does not appear that the council decision regarding location of a bar and grill would change the legally allowable or actual use of your leased storefront, or affect your rent or the termination date of your lease.  You stated that your store is located approximately 300 to 500 feet from the proposed business.  If the store is within 300 feet of the location of the proposed bar and grill, subsection (c) of the above regulation might apply.  Under subsection (c), you must disqualify yourself from the council's decision if locating the bar and grill on that property would significantly enhance or decrease your use or enjoyment of the leased store premises.  


If you apply the standards set forth above to your facts and conclude that the council's decision about location of the bar and grill would not have a material financial effect on your natural food business or leasehold interest, you may participate in the decision.  


I trust this answers your question.  If you have any further questions regarding this matter, please feel free to contact me at (916) 322-5660.  



Sincerely,



Steven G. Churchwell



General Counsel

