




January 26, 1996

Stanley Zax

Chairman, Gambling Subcommittee

Little Hoover Commission

660 J Street, Suite 260

Sacramento, CA  95814






Re:
Your Request for Advice


Our File No. A-95-398

Dear Mr. Zax:


This is in response to your letter requesting advice on behalf of Jeannine L. English regarding her responsibilities as Executive Director of the Milton Marks Commission on California State Government Organization and Economy (the "Little Hoover" Commission) under the conflict-of-interest provisions of the Political Reform Act (the "Act").  Ms. English's letter of January 3, 1996, confirms that you are authorized to request this advice on her behalf.


Please note that nothing in this letter should be construed to evaluate any conduct which may have already taken place.  In addition, this letter is based on the facts presented to us.  The Commission does not act as the finder of fact in providing advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)

QUESTION


Ms. English's spouse is a partner in a law firm which represents Indian Tribes in California in connection with their gaming operations.  Does her spouse's interest in the firm, or her community property interest in the income of the firm create a conflict of interest for Ms. English regarding the Little Hoover Commission's study of gambling in California?

CONCLUSION


Ms. English will have a conflict of interest in the Little Hoover Commission's study of gambling in California if the study will have a reasonably foreseeable material financial effect on either her spouse's firm, or on clients of her spouse's firm.  

FACTS


Ms. English is the Executive Director of the Little Hoover Commission.  The Little Hoover Commission was created in 1962 as a bipartisan independent body whose function is to promote efficiency, effectiveness and economy in state programs.  Of the 13 members, five are appointed by the Governor, two by the Speaker of the Assembly and two by the Senate Rules Committee (no more than five of these members may be of the same political party).  In addition, there are two senators and two assemblymembers on the Little Hoover Commission (the legislators from each body must be of different political parties).  There are a total of seven staff members who report to the executive director.  


The Little Hoover Commission is charged with investigating how state programs could and should function.  The Little Hoover Commission achieves this goal by producing eight in-depth, well-documented reports that serve as a factual basis for crafting effective reform legislation.  Based on the reports the Little Hoover Commission produces, the executive director pursues legislation to implement its recommendations by building coalitions, testifying at hearings and providing technical support to policy makers.


A new project the Little Hoover Commission has decided to investigate is the regulation of gambling in California.  Specifically, the Little Hoover Commission will consider the existing framework for regulating gambling that already exists in the state.  In addition, they will consider the pros and cons of expanding gambling in the state.  According to the materials you submitted, this would involve all gambling in the state, with the exception of that carried on by Indian Tribes.  Gambling sites operated by Indian Tribes were excluded because, due to the sovereignty of Indian Tribes on their lands, the Little Hoover Commission believes that state regulation of these enterprises would be unlawful.  


According to a report prepared by the Senate Office of Research in September of 1995, tribal gaming is the most rapidly growing gambling in the state.  The other three nongovernmental forms of gambling, horse racing, cardrooms and charitable bingo either saw a decline in revenue or, in the case of card rooms, a slight increase.  


Ms. English's spouse is a 50-percent partner in a law practice.  A large part of his practice is devoted to representing Indian Tribes in California, in many cases in connection with the Indian Tribe's gambling operations.  Because of this potential conflict of interest, Ms. English has recused herself from any involvement in the study since its inception.  

ANALYSIS

A.  Economic Interests


The Act was adopted by the voters in California as an initiative in 1974.  The purpose for the conflict-of-interest provisions of the Act was to ensure that public officials, whether elected or appointed, would perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.  (Section 81001(b).)


In furtherance of this goal, Section 87100 of the Act prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  Section 87103 specifies that a public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official or a member of his or her immediate family or on:


(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.  

* * *


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.  

* * *


For purposes of this section, indirect investment or interest means any investment or interest owned by the spouse or dependent child of a public official, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official's agents, spouse, and dependent children own directly, indirectly, or beneficially a 10-percent interest or greater.


Business Interests:  According to your facts, Ms. English's spouse has a private legal practice.  Pursuant to Section 87103, she has an indirect interest in that business entity if her spouse's interest is worth $1,000 or more.  


Sources of Income:  In addition, "income" includes any community property share of income received by the spouse of an official.  Moreover, pursuant to Section 82030, this includes a pro-rata share of income of the spouse's business.  Thus, since Ms. English's spouse owns 50 percent of the law practice, any client who has paid the law practice $1,000 or more (making her community property share of her spouse's 50 percent interest in the income more than $250) is a "source of income" as set forth in Section 87103(c).  Thus, she may not make, participate in making or influence any decision that will have a foreseeable and material financial effect on her spouse's business or any client of her spouse's business that has paid it $1,000 or more.

B.  Making, Participating in Making and Influencing


Please note that where a conflict of interest does exist with respect to the decision in question, the prohibition on the official's involvement has been broadly construed in furtherance of the purposes of the Act.  In the Feinstein Advice Letter, No. A-84-057, we stated:  


The Commission has consistently advised that the Act's prohibition precludes participation in even the formative stages and precludes debating or discussing the issue and even chairing a meeting when the issue is being discussed.  Consequently, on those issues for which it is reasonably foreseeable that the ultimate decisions will have a material financial effect upon the ... [source of gifts], you may not participate in any preliminary activities which involve your exercise of judgment....  At the minimum, these activities include:  preliminary discussions, negotiations, compromises, reasoning, planning, drawing of plans and specifications, solicitation of bids and the give and take which goes beforehand in the making of the decision to commit.   


Thus, if a conflict of interest exists, Ms. English would also be prohibited from participating in preliminary decisions that could affect the ultimate outcome of the study.

C.  Foreseeability


Whether the financial consequences of a decision are reasonably foreseeable at the time a governmental decision is made depends on the facts of each particular case.  An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required.  However, if an effect is only a mere possibility, it is not reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198.)


It is reasonably foreseeable that the Indian Tribes that operate gambling businesses in the state will be affected by the study.  According to preliminary discussions of the Little Hoover Commission that have already taken place, one aspect of the study is the pros and cons of expanding gambling in the state.  Currently, gambling controlled by Indian Tribes is the most rapidly growing gambling in the state and currently encompasses a significant share of gambling in the state.  It is substantially likely that the expanding gambling in the state will financially affect those, such as the Indian Tribes, who currently have gambling establishments.


We also note that federal law ties, to some extent, tribal gambling to gambling allowed by the state governments.  (See e.g., Mashantucket Pequet Tribe v. State of Connecticut (2d Cir. 1990) 913 F.2d 1024, 1026.)  Thus, it is unavoidable that the study of gambling in the state will effect gambling by Indian Tribes.  

D.  Materiality


However, to result in disqualification, the foreseeable financial effect of a decision on a source of income must also be material.  The Commission has adopted differing guidelines to determine whether an effect is material, depending on whether a source of income is directly or indirectly involved in a decision.  For example, where a source of income is directly involved in a decision before the official's agency, the official may not participate in the decision.  (Regulation 18702.1(a).)  


A source of income is directly involved in a decision if the source of income initiates the proceeding by filing an application, claim, appeal, or similar request, or is a named party in, or the subject of the proceeding.  A source of income is the subject of the proceeding if it involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with, the subject person or business entity.  (Regulation 18702.1(b).)


According to your facts, the proceedings in question do not directly involve the Indian Tribes.  In fact at this juncture, the Little Hoover Commission has already concluded that Indian Tribes would be excluded from the study because of possible federal/state preemption issues.  


However, decisions which indirectly affect a source of income may also be disqualifying.  For example, if a specific tribe has been a source of income and is operating a gambling business, Regulation 18702.2 would apply (copy enclosed).  Regulation 18702.2 provides different thresholds of materiality depending on the financial size of the entity.  For example, for small business entities:


(1)  The decision will result in an increase or decrease in the gross revenues for a fiscal year of $10,000 or more; or


(2)  The decision will result in the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $2,500 or more; or

