




February 7, 1996

Thomas Lonergren

City of Fort Bragg

416 N. Franklin Street

Fort Bragg, CA  95437






Re:
Your Request for Advice


Our File No. A-96-014

Dear Mr. Lonergren:


This is in response to your letter requesting advice on behalf of Jere Melo regarding his responsibilities as a member of the Fort Bragg Planning Commission under the conflict-of-interest provisions of the Political Reform Act (the "Act").  


We note that Commissioner Melo was a member of the subcommittee that initially considered the issue in question in this letter.  Please note that nothing in this letter should be construed to evaluate any conduct which may have already taken place.  In addition, this letter is based on the facts presented to us.  The Commission does not act as the finder of fact in providing advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)

QUESTION


May Planning Commissioner Melo participate in the consideration of an alternate access route into the city where the suggested route is adjacent to and crosses over two pieces of property owned by Georgia-Pacific West, Inc., the commissioner's employer?

CONCLUSION


The commissioner may participate in the decisions only if the decisions will not have a material financial effect on Georgia-Pacific West, Inc.  We cannot determine the magnitude of the financial effect on Georgia-Pacific West, Inc. that will be caused by these decisions. We must leave this factual determination of materiality to you within the guidelines provided by Regulation 18702.2.  

FACTS


The Fort Bragg Planning Commission is currently considering a variety of alternate access routes into the city.  The current planned route is through Benson Lane and Hanson Road.  On 

August 1, 1995, the ad hoc committee on the East Fort Bragg By-Pass suggested that the route be changed to Summers Lane and the main Pacific Gas and Electric Company powerline right-of-way.  


Planning Commissioner Melo is a forester employed by Georgia-Pacific West, Inc. (the "corporation").  He is salaried at a midmanagement level position.  He also owns stock in the corporation as a result of the stock-purchase programs available to all employees.  The corporation owns land along the new proposed route on Summers Lane.  You stated in our telephone conversation of January 17, 1996, that the property is wholly owned by the corporation.  In addition, another portion of the proposed route will cross a logging road owned by the corporation by means of an overpass.

ANALYSIS


Section 87100 of the Act prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  Section 87103 specifies that an official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official or a member of his or her immediate family or on:


(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.  

* * *


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.  


(d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.  





Section 87103(a), (c) and (d). 


Commissioner Melo is employed by Georgia-Pacific, receives income from the corporation and owns stock in the corporation.  Presumably the income is in excess of $250 in the past 12 months and the stock is worth $1,000 or more.  If this is the case, he will have an interest in the corporation pursuant to Section 87103(a), (c) and (d).  Thus, pursuant to Section 87100, he may not make or participate in decisions which would have a reasonably foreseeable material financial effect on the corporation.


Whether the financial consequences of a decision are reasonably foreseeable at the time a governmental decision is made depends on the facts of each particular case.  An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required. However, if an effect is only a mere possibility, it is not reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198.)  


The project in question concerns an alternate access route into the city.  The corporation owns land along the new proposed route on Summers Lane and a logging road which another portion of the proposed route must cross.  Based on these facts it is clearly foreseeable that the decision will financially affect the value of the corporation's property.


In addition to being foreseeable, an effect on an official's financial interest must also be material to result in disqualification.  The Commission has adopted regulations which provide guidelines to determine whether the effect of a governmental decision is material.  Where a business entity in which the official has a financial interest is directly involved in a decision before the official's agency, the official may not participate.  (Regulation 18702.1(a).)  The corporation is not directly involved in the decision in question.


However, the Act also requires an official to disqualify himself or herself from participation in governmental decisions which indirectly have a material financial effect on a business entity in which he or she has a financial interest.  Whether the indirect effect of a decision on a business entity is material depends on the financial size of the business entity.  For example, if Georgia-Pacific West, Inc., was listed on the New York Stock Exchange or the American Stock Exchange, or was a Fortune 500 company, Regulation 18702.2(a) would provide that the effect of the decision is material if:


(1)  The decision will result in an increase or decrease to the gross revenues for a fiscal year of $250,000 or more, except in the case of any business entity listed in the most recently published Fortune Magazine Directory of the 500 largest U.S. industrial corporations or the 500 largest U.S. nonindustrial corporations, in which case the increase or decrease in gross revenues must be $1,000,000 or more; or


(2)  The decision will result in the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $100,000 or more, except in the case of any business entity listed in the most recently published Fortune Magazine Directory of the 500 largest U.S. industrial corporations or the 500 largest U.S. nonindustrial corporations, in which case the increase or decrease in expenses must be $250,000 or more; or


(3)  The decision will result in an increase or decrease in the value of assets or liabilities of $250,000 or more, except in the case of any business entity listed in the most recently published Fortune Magazine Directory of the 500 largest U.S. industrial corporations or the 500 largest U.S. nonindustrial corporations, in which case the increase or decrease in assets or liabilities must be $1,000,000 or more.


We cannot determine the magnitude of the financial effect on corporation that will be caused by the decision to create an access road adjacent to the corporation's property.  We must leave this factual determination of materiality to you within the guidelines provided by Regulation 18702.2.  


If you have any further questions regarding this matter, please feel free to contact me at (916) 322-5660.\






Sincerely,






Steven G. Churchwell

General Counsel    

By:
John W. Wallace


Counsel, Legal Division

