

February 27, 1996

Paul W. Lofholm, Pharm.D.

Boardmember, Marin Hospital District

Marin Apothecaries, Inc.

2 Bon Air Road, #130

Larkspur, California  94939





Re:  Your Request for Advice




Our File No. A-96-019

Dear Mr. Lofholm:


This is in response to your request for advice regarding the conflict-of-interest provisions of the Political Reform Act (the "Act").  


Please note that nothing in this letter should be construed to evaluate any conduct which may have already taken place.  In addition, this letter is based on the facts presented to us.  The Commission does not act as the finder of fact in providing advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)

QUESTIONS


1.  Will you have a conflict of interest regarding certain decisions as a Marin Hospital District boardmember because of your leased pharmacy premises?  


2.  Will you have a conflict of interest regarding certain decisions as a Marin Hospital District boardmember because of your ownership interests in two pharmacy corporations or other business activities?

CONCLUSIONS


1.  No.  It does not appear that your pharmacy sublease would give rise to conflicts of interest for you under the Act with respect to the hospital district decisions you described.  


2.  Yes.  Because under the Act, Marin General Hospital Corporation is considered a source of income to you, you must disqualify yourself from participating in district decisions that would affect Marin General Hospital Corporation, including decisions regarding the hospital lease.

FACTS


You are a boardmember of the Marin Hospital District (the "District").  The District entered into an agreement with Marin General Hospital Corporation in 1985 to turn over the day-to-day operation of the hospital to Marin General Hospital Corporation ("Marin General Hospital"), which is governed by a private board.  

Marin General Hospital is a California nonprofit corporation.  


The District owns the property on which Marin General Hospital is located and leases it to the hospital, pursuant to the Lease Agreement dated November 12, 1985, between the District, as lessor, and Marin General Hospital, as lessee, as amended by the First Amendment to the Lease Agreement, dated August 25, 1987, between the same parties (the "Hospital Lease").  The term of the Hospital Lease is 30 years, expiring in 2015.  


The District monitors Marin General Hospital's performance under the Hospital Lease.  The District also has responsibility for repayment of bonds.  The District does not have any contracts with the Marin General Hospital other than the Hospital Lease, nor does it in any way participate in the supervision of the day-to-day operation of the hospital.  


On a quarterly basis, Marin General Hospital completes reports regarding utilization, compliance with the Hospital Lease terms, capital additions, and payments on outstanding debt, among other things.  Generally, the District votes to accept these reports.  Sometimes the reports generate questions to which the District may request that Marin General Hospital respond.  In addition, the District addresses other issues that arise each quarter regarding hospital services and hospital staffing.  


Roughly three-fourths of the District board's work involves Marin General Hospital.  The District board also makes some decisions about things unrelated to Marin General Hospital, such as making grants to community groups and organizations and assessing community health care needs.   


You and your wife are the sole owners of Marin Apothecaries, Inc., doing business as Ross Valley Pharmacy ("Ross Valley Pharmacy").  Ross Valley Pharmacy entered into a new agreement with Marin General Hospital in 1991 to relocate to its present location, 2 Bon Air Road, #130, in the City of Larkspur.  The sublease between Marin General Hospital, as lessor, and Ross Valley Pharmacy, as lessee, is dated as of December 20, 1991 (the "Pharmacy Sublease").  Under the Pharmacy Sublease, Ross Valley Pharmacy pays fair market rent and has renewal options.  


In order to meet the emergency needs of a patient, Ross Valley Pharmacy may buy small quantities of prescription medicine from Marin General Hospital or sell small quantities of prescription medicine to the hospital.  Such transactions are relatively infrequent, taking place once or twice a month.  


You own 25 percent of SOMA Health Associates, doing business as Option Care ("Option Care").  Option Care is another pharmacy corporation that provides home intravenous services to patients in Sonoma, Marin and San Francisco counties.  Marin Home Care is a Medicare certified home health agency affiliated with Marin General Hospital.  Under the Pharmacy Services Agreement dated October 20, 1992, between Option Care and Marin Home Care (the "Pharmacy Services Agreement"), Option Care provides intravenous prescriptions to patients of Marin Home Care.  In turn, Marin Home Care pays Option Care for the service.  This contract is approximately $25,000 annually.  


Another contract, the Agreement for the Provision of Inpatient Catheter Insertion between Option Care and Marin General Hospital (the "PIC Insertion Agreement") provides that one of the Option Care nurses will insert a special kind of intravenous catheter line into patients who are in the hospital.  Under this contract, Option Care receives income from Marin General Hospital of about $10,000 annually.  Marin General Hospital has contracted with Option Care because of their expertise in this special skill area.


In addition, you are in the process of setting up a network of community pharmacy providers.  The network of providers might ultimately include Marin General Hospital Pharmacy.  The network would have a contract between Marin General Hospital Pharmacy and the network.  The hospital pharmacy would provide pharmacy services to a patient at the time of a patient's hospital discharge and the hospital pharmacy could provide medications in emergencies when community pharmacies were closed.  The network will contract with employers and with pharmacies.  The pharmacy will submit a bill for services to the network and the network will pay the pharmacy providers for the services under a specified reimbursement rate.

ANALYSIS


1.  Economic Interests


The Political Reform Act prohibits a public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  (Section 87100.)  Section 87103 of the Act provides that an official has a financial interest in a decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family, or on: 


(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.  


(b)  Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.


(d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.

* * *

                       Section 87103(a)-(d).

                       (Emphasis added.)


A "public official" is defined as a member, officer, employee, or consultant of a state or local government agency.  (Section 82048; Regulation 18700.)  As a member of the District, you are considered a "public official" under the Act.  (Scott Advice Letter, No. A-95-255; and Gallegos Advice Letter, No. I-91-047.)  


The economic interests described in your letter can be grouped as follows:  


Real Property:  As defined in the Act, an interest in real property includes a leasehold interest with a fair market value of $1,000 or more.  (Section 82033.)  Therefore, your Pharmacy Sublease is considered an economic interest under subsection (b).  


Sources of Income:  Ross Valley Pharmacy and Option Care are sources of income to you of $250 or more.  In addition, under Section 82030, the income of an individual also includes a pro rata share of any income of any business entity in which the individual owns, directly, indirectly or beneficially, a        10-percent interest or greater.  Therefore, any person or business that has made a payment to Ross Valley Pharmacy or Option Care is a source of income to you, if your pro rata share of the payment is $250 or greater.  


You own 25 percent of the outstanding stock of Option Care.  Under the PIC Insertion Agreement, Option Care receives income from Marin General Hospital.  Under the Pharmacy Services Agreement, Option Care receives income from Marin Home Care, an affiliate of Marin General Hospital.  Therefore, Marin General Hospital and Marin Home Care are also considered sources of income to you under the Act.  


Business Entities:  Ross Valley Pharmacy is a business entity in which you have an investment worth $1,000 or more and you and your wife are the sole owners.  Similarly, Option Care is a business entity in which you have an investment of $1,000 or more and you are the corporate secretary.  


Accordingly, you may not participate in a decision of the District if it is reasonably foreseeable that the decision will have a material financial effect on any of your economic interests listed above.  


2.  Foreseeability


Whether the financial consequences of a governmental decision are reasonably foreseeable at the time the decision is made depends on the facts of each case.  The effect of a decision is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required.  However, if an effect is only a mere possibility, it is not reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198.)  


3.  Materiality

