





April 8, 1996

Jonathan Smith

Commission Counsel

San Francisco Bay Conservation

 and Development Commission

Thirty Van Ness Avenue, Suite 2011

San Francisco, California  94102





Re:  Your Request for Advice




Our File No. A-96-022

Dear Mr. Smith:


This is in response to your request for advice on behalf of 

John Kriken and Karen Alschuler, members of the Design Review Board of the San Francisco Bay Conservation and Development Commission, under the conflict-of-interest provisions of the Political Reform Act (the "Act"). 


Please note that the immunity conferred upon the requestor when acting in accordance with the Commission's advice is prospective only and nothing in this letter should be construed to apply to past conduct.  (See generally Section 83114 and Regulation 18329.)  

QUESTIONS


1.  Are Design Review Board members Kriken and Alschuler 

precluded from participating in board decisions with respect to the Port of San Francisco?


2.  May the boardmembers submit architectural or engineering drawings or other materials in connection with an application affecting their sources of income? 

CONCLUSIONS


1.  The Act requires that the boardmembers disqualify themselves from making, participating in the making, or influencing a governmental decision, if it is reasonably foreseeable that the decision will have a material financial effect on their economic interests, including the architectural business of which Boardmember Kriken is a principal partner and Boardmember Alschuler's employer.  


2.  The boardmembers may prepare drawings or submissions of an architectural, engineering, or similar nature to be used by a client in connection with a proceeding before the Design Review Board and the San Francisco Bay Conservation and Development Commission.  They must limit their actions to necessary contact concerning the processing or evaluation of the drawings or submissions they prepare.

FACTS


The San Francisco Bay Conservation and Development Commission (the "SFBCDC") is a state agency that regulates the placement of fill, the excavation of materials, and any substantial change in use within the SFBCDC's jurisdiction, which includes the San Francisco Bay, a shoreline band 100 feet wide that extends around the bay, managed wetlands, salt ponds, and certain named waterways that empty into the bay.  Among other activities, the SFBCDC issues permits as appropriate for regulated activities, amends general and specific plans concerning certain types of activities around the Bay, and operates an enforcement program.  


To assist the SFBCDC review projects that raise design, appearance, or public access concerns, the SFBCDC has formulated an advisory body known as the Design Review Board (DRB).  Members of the DRB are public officials within the meaning of the Act.  The DRB normally meets once a month when project applicants present their project.  The public has an opportunity to testify before the board.  The DRB then presents its advice to the SFBCDC regarding the design of the project's public access.  The SFBCDC thereafter holds its own public hearing and votes on the application; the SFBCDC relies heavily on the DRB's advice.


John Kriken and Karen Alschuler are members of the DRB.  Boardmember Kriken is a principal partner of Skidmore, Ownings, and Merrill, an architectural firm, which was retained to assist and to guide the city and the port planning staff in developing urban design guidelines for Port of San Francisco property, specifically to review the Waterfront Plan Urban Design Guidelines.  Pursuant to the agreement, the majority of the work was to be performed by John Kriken.  His investment interest in the firm is less than 10 percent.


Boardmember Alschuler is employed by Simon, Martin-Vegue, Winkelstein, and Moris (SMWM), which was retained to provide graphic design and production services to the port.  The services relate to enhancement of the appearance of the Port's Draft Waterfront Land Use Plan and to create a poster that summarizes the highlight of the draft plan.  The draft plan was developed over a four-year period with a 26 member citizens advisory committee and over 75 public meetings.  The draft plan was then endorsed by the Port Commission and the EIR is currently being prepared. 


Boardmember Alschuler was the project manager and lead consultant of the team.  SMWM's tasks include preparation of base maps, mapping of key plan elements, organizational editing of plan contents, design lead of graphic techniques to communicate plan principles, and coordination of the graphic designer and sketch artist.  SMWM is not involved in the development of any plan policies or background information. 

ANALYSIS


Section 87100 of the Act prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  As members of the DRB, John Kriken and Karen Alschuler are considered "public officials" under the Act.  (Section 82048; Regulation 18700.)  


1.  Economic Interests


Section 87103 provides that a public official has a financial interest in a governmental decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official or a member of his or her immediate family or on:  

 
(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.  

* * *


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.  


(d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.  






Section 87103(a), (c) and (d).


Pursuant to Section 87103, the boardmembers have the following economic interests which may be affected by the DRB

decisions:


a.  Boardmember Kriken


The architectural business is an economic interest of Boardmember Kriken for purposes of Section 87103(a), (c), and (d).

Presumably, Boardmember Kriken has an investment of more than $1,000 in the architectural firm of which he is a principal partner.  Therefore, his interest in the firm constitutes an investment interest as described in Section 87103(a).  In addition, any person or business that has made any payment to him of $250 or more within the past 12 months is a source of income to the boardmember for the purposes of Section 87103(c).  This would include the architectural business in question.  Finally, the boardmember is an officer of or holds a position of management in the architectural firm within the meaning of Section 87103(d).


b.  Boardmember Alschuler


Any person or business that has made any payment to Boardmember Alschuler within the past 12 months is a source of income to her for the purposes of Section 87103(c).  This would include her employer.  In addition, the boardmember is an employee of a business entity within the meaning of Section 87103(d).


Accordingly, both of the boardmembers may not make, participate in making, or in any way attempt to use their official position to influence a governmental decision that will have a reasonably foreseeable material financial effect on their economic interests described above.


2.  Foreseeability and Materiality


Whether the financial consequences of a decision are reasonably foreseeable at the time a governmental decision is made depends on the facts of each particular case.  An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required.  However, if an effect is only a mere possibility, it is not reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198.)


The Commission has adopted guidelines to determine whether a financial effect on an economic interest is material, depending on the specific circumstances of the decision.  The applicable standard differs depending on whether an economic interest is directly or indirectly affected by a decision.  Where an economic interest is directly involved in the decision, the effect of a decision is deemed to be material.  (Regulation 18702.1.)  Where an official's economic interests are indirectly involved, the material financial effect on an official is determined based on the standards set out in Regulations 18702.2 through 18702.6.


An official's economic interest is directly involved in a decision when that business entity or individual, either personally or by an agent, initiates the proceeding by filing an application, claim, appeal, or similar request, or is a named party in, or the subject of, the proceeding.  (Regulation 18702.1(b).)  Thus, for example, if Boardmember Kriken's architectural firm submits an application for a project to the DRB, it is reasonably foreseeable that there will be a financial effect on the firm, and the DRB's decisions on such projects are deemed to materially affect the firm pursuant to Regulation 18702.1.


According to your facts, the DRB's decisions pertain to the Port of San Francisco.  The Port of San Francisco is a client and a source of income to Boardmember Alschuler's employer and to the architectural firm of which Boardmember Kriken is a principal partner.  Therefore, the economic interests of these public officials would be indirectly involved in DRB decisions.  The applicable materiality regulation is Regulation 18702.2.  Please consult the regulation to determine whether the materiality thresholds would be met with respect to Boardmember Kriken's architectural firm or Boardmember Alschuler's employer, thus requiring their disqualification.


3.  Appearing Before the Commission


You also ask to what extent the boardmembers may appear before the DRB and contact staff regarding a port project.  Where a conflict of interest exists as discussed above, the Act prohibits the boardmembers from voting on the projects or from "attempt[ing] to use their official position to influence" decisions on these projects.  (Section 87100; Regulation 18700.)

