

January 26, 1996

Peter J. Lucey

Atkinson, Andelson, Loya,

  Rudd & Romo

The Atrium, Suite 200

5776 Stoneridge Mall Road

Pleasanton, California  94588





Re:  Your Request for Advice




Our File No. A-96-023

Dear Mr. Lucey:


This is in response to your request for advice on behalf of Mr. Fred Strauss, Mr. Franklyn E. Cole and Mr. R. G. Fagin, members of the Board of Trustees of the Jefferson School District in the City of Tracy, regarding the conflict-of-interest provisions of the Political Reform Act (the "Act").  You are the attorney for the Board of Trustees. 

FACTS


The Mello-Roos Community Facilities District 89-2 

("M-R 89-2") was formed within the Jefferson School District for the purposes of funding school facilities construction.  The governing board of M-R 89-2, referred to as TAPFFA, consists of two appointees from the Jefferson School Board and two appointees from the Tracy Union High School District Board.  TAPFFA has been in existence since 1989 but has never levied a tax although it has authority to impose an annual levy of $974 per dwelling unit.


The developer of a subdivision within M-R 89-2 has requested TAPFFA to offer an option to developers to pay the tax as a lump sum in advance and thereby release homeowners within their subdivisions from the annual tax levy.  The board of TAPFFA has indicated a willingness to consider such a concept and has initiated a study to fix the amount for this prepayment option.  The estimates generated from this study have varied from $7,000 to $13,000 per dwelling.  The developer has indicated he is willing to accept the prepayment option set by TAPFFA but has requested that 23 homes he has already built be exempted from any liability for the Mello-Roos tax.  He has made this request through the Jefferson Board of Trustees with the intention that the Board will, in turn, direct its representatives on the TAPFFA Board to grant the exemption.


Two of the current board members, Mr. Fagin and Mr. Strauss, have purchased homes in the developer's subdivision which would be subject to the Mello-Roos tax unless the exemptions sought by the developer are granted.  If the exemptions are granted as to the Jefferson portion of the tax, Mr. Strauss and Mr. Fagin would only pay the portion of the tax going towards high school facilities.  Mr. Fagin was assured, in writing by the developer at the time he purchased his home, that the developer would fully cover any Mello-Roos liability.


Boardmember Cole does not live within the subdivision; however, the developer leases space from Mr. Cole for his business and Mr. Cole anticipates employing the developer in the future.

QUESTIONS


1.  Does Mr. Strauss, who is one of the two district appointees to the TAPFFA Board, Mr. Fagin, or Mr. Cole have conflicts of interest in voting on the proposed exemption?


2.  Does Mr. Strauss, Mr. Fagin, or Mr. Cole have conflicts of interest in voting on the proposed lump sum prepayment of the tax?

CONCLUSION


1.  Yes, Mr. Strauss, Mr. Fagin and Mr. Cole must disqualify themselves from the decision regarding the proposed exemption because the decision will have a reasonably foreseeable material financial effect on their real property interests and/or sources of income.


2.  Yes, the officials have a conflict of interest because the decision regarding the lump sum payment is so interrelated to the decision regarding the tax exemption that the officials must disqualify themselves from both decisions.  

ANALYSIS

Economic Interests


Section 87100 of the Act prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.


Section 87103 specifies that a public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official or a member of his or her immediate family or on:


(a) Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.


(b) Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.


(c) Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.



(Section 87103.)


Mr. Fagin and Mr. Strauss each own a home in the subdivision at issue, presumably worth more than $1000 each.  Accordingly, they both have a real property interest which may be affected by the Board's decisions.  (Section 87103(b).)  Both Mr. Fagin and Mr. Strauss must disqualify themselves from any decision which has a reasonably foreseeable material financial effect on their real property interest.    


Mr. Cole does not own a home in the subdivision, but the developer leases space from Mr. Cole for his business.  Assuming the developer has given Mr. Cole more than $250 in lease payments within the past twelve months, the developer is a source of income to him and Mr. Cole may not participate in any decision which will have a reasonably foreseeable, material financial effect on the developer.  (Section 87103(c).)

Foreseeability and Materiality


Generally, each governmental decision is analyzed independently to determine if there will be a foreseeable material financial effect on an official's financial interests.  (In re Owen (1976) 2 FPPC Ops. 77.)  Under some circumstances, however, a series of decisions may be too interrelated to be considered separately.  For example, if a decision concerning one portion of a project could decide or alter the decision for which the official has a conflict of interest, the official would be disqualified as to both decisions.  (Nord Advice Letter, No. A-82-038.)  In the Nord letter we advised that it was not possible to segregate a decision to rezone fifteen lots into two decisions, one decision to rezone the lot that was the source of the conflict and the other decision to rezone the remaining lots.  We stated as follows:

[t]he officials must disqualify themselves as to both decisions if the result on one decision will effectively determine the result of the other decision.  This would be true, for example, if the same policies and interests are at stake in both decisions.


This would be the case here.  You indicated in your letter that the developer proposed the original idea of paying the lump sum tax up front.  The board generated a study setting the amount for the prepayment option and the developer indicated that he would accept the proposal if the 23 homes he built were exempted from the Mello-Roos tax.  The developer apparently requested the exemption as part of the negotiation process concerning the prepayment plan.  The facts you have provided indicate that if one part of the plan is not approved, then the entire plan may not go into effect or may be significantly altered.  Thus, the decisions are intimately related and cannot be segregated.  If the three public officials you have mentioned are disqualified from one decision, they will be disqualified from the other.  


You have asked whether the public officials may participate in the decision to exempt 23 homes in the subdivision, including homes owned by Mr. Fagin and Mr. Strauss, from the Mello-Roos tax.  Both Mr. Fagin and Mr. Strauss have direct real property interests in the subdivision which will be subject to the exemption if it passes.  Regulation 18702.1 provides that an effect on an official's economic interest is material if the interest is directly involved in the decision.  An interest in real property is directly involved if "[t]he decision involves the imposition, repeal or modification of any taxes or fees assessed or imposed on such property." (Regulation 18702.1(a)(3)(C).)


In this case, the decision will directly affect whether

Mr. Strauss' and Mr. Fagin's homes will be exempt from a tax.  As such, the decision will have a foreseeable material financial effect on Mr. Fagin and Mr. Strauss' economic interests and they must disqualify themselves.  This is true even though the developer has agreed to cover Mr. Fagin's tax liability because the decision involves a tax on the property itself.  If the exemption is not granted, the property will still have the tax liability, regardless of whether the developer ultimately pays the tax or defaults on his agreement to make the payment.


Mr. Cole must disqualify himself from any decision which will have a material financial effect on the developer because the developer is a source of income to Mr. Cole.  If the source of income to the official is a party to the proceeding before the board, then the source of income is directly involved and the decision is deemed to have a material financial effect on the source of income.  (Regulation 18702.1(a)(1).)  The developer is directly before the board seeking a tax exemption for 23 homes.  Mr. Cole must disqualify himself from the exemption decision.


You have also asked whether the public officials may participate in the decision to permit the developer to pay all of the Mello-Roos tax liability up front in a lump sum.  As discussed above, the decisions in this case are so interrelated that the decisions cannot be separated for conflict-of-interest purposes.  Therefore, all of the officials will be disqualified from both the decision on the tax exemption and the lump sum payment plan.


If you have any further questions, please feel free to contact me at (916) 322-5660.





Sincerely,



Steven G. Churchwell



General Counsel



By:  Liane Randolph




Counsel, Legal Division

