

February 13, 1996

Bill Spriggs

1595 Santa Inez

Merced, California  95340





Re:  Your Request for Informal





Assistance




Our File No. I-96-031

Dear Mr. Spriggs:


This is in response to your request for advice regarding the conflict-of-interest provisions of the Political Reform Act (the "Act").  


Since your advice request does not refer to a specific governmental decision, we are treating your request as one for informal assistance.  Please note that this letter is based on the facts you have presented to us.  The Commission does not act as the finder of fact in providing advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)

QUESTION


Are you disqualified from decisions of the project area committee that may have an effect on your business entity where you sit on the committee by virtue of the fact that you have a business in the committee's jurisdiction?

CONCLUSION


You have not provided us with a specific decision, however, we can provide you with some general guidance.  You must disqualify yourself from any decision which may have a foreseeable material financial effect on your business entity or leasehold interest.  In some instances, even if you are otherwise disqualified, you may participate in decisions if the material financial effect is not distinguishable from the effect on the public generally. 

FACTS


You are a member of the Project Area Committee of the Redevelopment Agency for the City of Merced.  You informed me in a telephone conversation on January 19, 1996 that the redevelopment agency was formed pursuant to the Community Redevelopment Act in the California Health and Safety Code.  You have indicated that state law requires that members of a project area committee must have a business interest or a residence within the boundaries of the area.  You informed me in our telephone conversation that the redevelopment agency appointed you to the committee because you have a business entity in the area.  You currently disqualify yourself from any projects considered by the committee within 1000 feet of your business.  You do not own the real estate where your business is located, but you have a long term lease.

ANALYSIS

Economic Interests


Section 87100 of the Act prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.


Section 87103 specifies that a public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official or a member of his or her immediate family or on:


(a) Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.


(b) Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.

* * *


(d) Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.



(Section 87103.)


You have indicated that you have a business within the jurisdiction of the project area committee.  Assuming your business is worth more than $1,000, you must disqualify yourself from any decision which will have a material financial effect on your business entity, distinguishable from the effect of the decision on the public generally.  (Section 87103(a).)


In addition, you have a real property interest in the form of a leasehold interest, because you have a tenancy longer than month-to-month.  (Section 82033; Regulation 18233.)  You must disqualify yourself from any decision which will have a material financial effect on your leasehold interest. 

Materiality


The Commission has adopted a series of regulations which provide guidance concerning whether the foreseeable financial effects of a decision are material.  These regulations apply different standards depending on whether the decision will directly or indirectly affect the official's economic interest.

You have not mentioned any specific decisions, but you must apply these regulations to each decision in which you will potentially participate.


The effect of a decision on a business entity is material if the business entity initiates the proceeding, is a named party in the proceeding or if the decision involves the issuance, renewal, approval, denial or revocation of a permit, license or contract.  (Regulation 18702.1(b).)  


If the business is not directly involved, Regulation 18702.2 provides guidance as to whether a decision will have a material financial effect on the official's interests.  For a relatively small business, Regulation 18702.2(g) provides that the effect is material if:


(1)  The decision will result in an increase or decrease in the gross revenues for a fiscal year of $10,000 or more; or


(2)  The decision will result in the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $2,500 or more; or 


(3)  The decision will result in an increase or decrease in the value of assets or liabilities of $10,000 or more.  


You must also determine whether you have a conflict of interest in a particular decision by virtue of your real property interest.  As noted, Regulation 18702.1 applies to determine materiality where the official's economic interest is directly involved in the decision.  Regulation 18702.1(a)(3), however, only applies to interests in real property other than leasehold interests.  (Tracy Advice Letter, A-92-593).  As a result, to determine materiality where an official's leasehold interest is involved, you must apply Regulation 18702.4.


Regulation 18702.4 provides that a decision will have a material financial effect on your leasehold interest if any of the following applies:


(a)  The decision will change the legally allowable use of the leased property, and the lessee has a right to sublease the property;


(b)  It is reasonably foreseeable that the lessee will change the actual use of the property as a result of the decision;


(c)  It is reasonably foreseeable that the decision will result in a change in the actual use of property within 300 feet of the leased property, and the changed use will significantly enhance or significantly decrease the use or enjoyment of the leased property;


(d)  The decision will increase or decrease the amount of rent for the leased property by $250 or 5 percent, whichever is greater, during any 12-month period following the decision; or


(e)  The decision will result in a change in the termination date of the lease.




(Regulation 18702.4.)


In addition, Regulation 18702.1(a)(4) provides an alternate standard of materiality where the official is directly affected by a decision and none of the other provisions of Regulation 18702.1(a) will apply.  You may be disqualified if the decision will result in your personal expenses, income, assets, or liabilities increasing or decreasing by $250 or more.  (Regulation 18702.1(a)(4).)

Public Generally


Even if you determine that your economic interest will be materially affected by the decision, you may still participate if  the material financial effect of the decision is not distinguishable from the effect of the decision on the public generally.  (Section 87103.)  The Commission has adopted several regulations to determine when the "public generally" exception will apply. (Regulations 18703-18703.5.)  


We have in the past advised that members appointed to a redevelopment project area committee formed pursuant to the Community Redevelopment Act (Health & Saf. Code, div. 24, pt. 1, 

\ 33300 et seq.) will fall within the public generally exception for appointed members of boards and commissions set forth in Commission Regulation 18703.3.  (Eiser Advice Letter, I-95-075, copy enclosed.)


Regulation 18703.3 provides as follows:

