




February 16, 1996

Craig G. Griswold

Griswold, LaSalle, Cobb, Dowd & Gin

Griswold Building

311 N. Douty Street

P.O. Box 330

Hanford, CA  93232






Re:
Your Request for Informal Assistance


Our File No. I-96-033

Dear Mr. Griswold:


This is in response to your letter requesting advice as legal counsel to an unnamed hospital district regarding the responsibilities of a member of the district under the conflict-of-interest provisions of the Political Reform Act (the "Act").  You have asked for informal assistance.  


Please note that nothing in this letter should be construed to evaluate any conduct which may have already taken place.  In addition, this letter is based on the facts presented to us.  The Commission does not act as the finder of fact in providing advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)

QUESTIONS


1.  May a hospital district director make, participate in, or influence decisions regarding the hospital's contract with a retail pharmacist in the hospital where the director owns the only other pharmacy in the town?


2.  If the director has a conflict of interest, what are the director's responsibilities under the Act?


3.  Are the other members of the board liable if the director with the conflict of interest participates in the decision?

CONCLUSIONS


1.  The boardmember may not participate in the contract decisions if it is reasonably foreseeable that there will be a material financial effect on the gross revenues, expenses, or value of assets or liabilities of his business.


2.  If the director has a conflict of interest in the decision, the Act prohibits him from making, participating in making, or influencing the decision.  Thus, if the director has a conflict of interest in a decision he would be prohibited from voting, conducting research or making any investigation regarding the decision, participating in discussions regarding the decision, or even contacting or appearing before any member, officer, employee or consultant of the agency regarding the decision.  The Act would not prohibit the director, however, from receiving materials that will be considered in open session.


3.  
Generally the Act's conflict-of-interest requirements apply to individual officials, not public bodies.  Thus, it is the responsibility of each public official to perform his or her duties in an impartial manner, free from bias caused by the official's own financial interests or the financial interests of persons who have supported the official.  However, the Act also provides that it is a violation of the Act for any person to purposely or negligently cause any other person to violate the Act, or to aid and abet any other person in the violation of the Act.

FACTS


You are legal counsel to a hospital district formed and operating under Local Health Care District Law (Heath and Safety Code Section 32000, et seq.).  The board of directors of the district has instructed you to seek this informal assistance concerning a potential conflict of interest of one of the members of the board.


The hospital is located in a small rural town.  The nearest neighboring communities are 18 miles away.  There are only two pharmacies in the town.  The hospital contracts with one of the pharmacies to maintain the pharmacy on the hospital premises and sell drugs retail and also provide in-house services for the hospital.  In the same contract, the pharmacy leases the space from the hospital.


Periodically the hospital/pharmacy contract is considered by the board.  The board has become concerned that one of the members may have a conflict of interest in these decisions.  The member owns the only other retail pharmacy in the town as a sole proprietorship.  

ANALYSIS


The Act was adopted by the voters in California in 1974.  The purpose for the conflict-of-interest provisions of the Act was

to ensure that public officials, whether elected or appointed, would perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.  (Section 81001(b).)


In furtherance of this goal, Section 87100 of the Act prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  Section 87103 specifies that a public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official or a member of his or her immediate family or on:


(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.  


(b)  Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.  


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.  


(d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.  


(e)  Any donor of, or any intermediary or agent for a donor of, a gift or gifts aggregating two hundred fifty dollars ($250) or more in value provided to, received by, or promised to the public official within 12 months prior to the time when the decision is made.  The amount of the value of gifts specified by this subdivision shall be adjusted biennially by the Commission to equal the same amount determined by the Commission pursuant to subdivision (d) of Section 89504.


According to your facts, the member in question has an economic interest in his pharmacy pursuant to 87103(a) and 87103(d).  


Additionally, the business is also presumably a source of income to the director (Section 87103(c), as would be any customer of the business that has paid the business $250 or more.  Section 82030 provides that the income of an individual also includes a pro-rata share of any income of any business entity or trust in which the individual or spouse owns, directly, indirectly or beneficially, a 10-percent interest or greater.  (Russell Advice Letter, No. A-88-484.)  


Thus, pursuant to Section 87100, the director must disqualify himself from making, participating in, or influencing any decision which will have a reasonably foreseeable material financial effect on his business, or any sources of income to the business of $250 or more.

Foreseeability and Materiality


An effect is reasonably foreseeable if there is a "substantial likelihood" that it will occur.  Certainty is not required; however, if the effect is but a "mere possibility," it is not considered reasonably foreseeable.  (Thorner Opinion (1975) 1 FPPC Ops. 198.)  Under your facts, it is certain that a decision to terminate the contract with the pharmacy in the hospital will have some financial effect on the director's business.  (See e.g., Lonergan Advice Letter, No. A-95-273.)


With respect to materiality, the Commission has adopted a series of regulations for determining whether the foreseeable financial effect of a decision will be material.  The standards differ depending on the nature of the decision before the official and the economic interest involved.  (Regulation 18702.)  


If the economic interest is directly involved in the decision before the official's agency, Regulation 18702.1 provides that the effect of the decision is deemed to be material.  Under the circumstances you have described, it appears that the director's business will not be directly affected by the district decisions concerning the contract.


However, an official's economic interest may still be materially affected indirectly.  Where a public official's business will be indirectly affected by a governmental decision, Regulation 18702.2 provides the appropriate materiality standard.  Under this regulation, whether the indirect effect of the contract decision on the director's business is material depends on the financial size of the business.


Assuming that the director's business is a relatively small business entity, Regulation 18702.2(g) provides that the effect of a decision is material where:


(1)  The decision will result in an increase or decrease in the gross revenues for a fiscal year of $10,000 or more; or


(2)  The decision will result in the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $2,500 or more; or


(3)  The decision will result in the increase or decrease in the value of assets or liabilities of $10,000 or more.


Thus, if subdivision (g) is the appropriate standard,

