

February 28, 1996

Jill Klajic

21217 Jimpson Way

Canyon Country, California  91351-2314





Re:  Your Request for Informal Assistance





Our File No. I-96-037

Dear Ms. Klajic:


This is in response to your request for advice regarding the conflict-of-interest provisions of the Political Reform Act (the "Act").  Since your request does not pertain to your present duties under the Act, we are rendering informal assistance.  (Regulation 18329(b).)   

QUESTION


If you are elected to the city council for the City of Santa Clarita, may you participate in decisions of the city council concerning the establishment of a landfill site within close proximity to the city, but outside the city limits?

CONCLUSION


So long as the city decisions regarding the landfill site will not have a reasonably foreseeable and material financial effect on your employer, or business entities related to your employer, you may participate in city decisions concerning the proposed landfill.

FACTS


You are a candidate for member of the city council of Santa Clarita in an election to be held on April 9, 1996.  You are employed full-time at Cal Coast Recycling, also in Santa Clarita.  You are a salaried employee and have no other financial interest in the company.  The owner of the company with whom you are employed is also part-owner of Arklin Brothers Enterprises ("Arklin"), a waste-management company located in the Antelope Valley.  One of Arklin's companies operates a landfill in Palmdale, approximately 55 miles from Santa Clarita.


The City and County of Los Angeles are seeking to establish a landfill in what is known as Elsmere Canyon, which is immediately adjacent to the Santa Clarita city limits.  The proposed landfill lies completely outside the city's jurisdiction and all official decisions concerning the proposal lie with the Los Angeles County Board of Supervisors.  Trash generated within the City of Santa Clarita is disposed of at the Chiquita Canyon Landfill, located elsewhere in the Santa Clarita Valley.  However, the Santa Clarita City Council has opposed the establishment of the Elsmere Canyon landfill since 1988 and is expected to continue to do so.

ANALYSIS


Section 87100 prohibits any public official from making, participate in making, or using his or her official position to influence a governmental decision in which he or she knows or has reason to know he or she has a financial interest.  If you are elected to the Santa Clarita City Council, you will be a public official under the Act.  (Section 82048.)


The Act provides a four-part test to determine whether a public official has a conflict of interest in a particular governmental decision.  First, is the official making, participating in making, or using his or her official position to influence a governmental decision?  (Section 87100.)  Second, is it reasonably foreseeable that the decision will affect the official's economic interests?  (Section 87103.)  Third, is the effect of the decision on the official's economic interests material?  (Id.)  Fourth, is the effect of the decision on the official's economic interests distinguishable from its effect on the public generally?  (Id.)  


A.    Making or Participating In A Governmental Decision


Your letter refers to potential formal actions by the city council concerning the proposed Elsmere Canyon landfill.  Such actions would constitute governmental decisions.  (Regulation 18700.)


B.    Foreseeable Financial Effect


The second issue is whether the decision will affect the official's economic interests in a reasonably foreseeable manner.


1.    Economic Interests


     The parameters of a public official's economic interests are set forth in Section 87103.  Section 87103 specifies that an official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official or a member of his or her immediate family, or on:       


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.  


(d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.  



Sections 87103(c) and (d).



(Emphasis added.) 



a.   Cal Coast Recycling 


You are employed by Cal Coast Recycling, a business entity. Therefore, you potentially would have a disqualifying economic interest with respect to your employer for purposes of Sections 87103(c) and (d).



b.   Arklin Brothers Enterprises


You also would have a potentially disqualifying conflict if Cal Coast Recycling has a close business relationship with Arklin.

Regulation 18706 provides that an official has a financial interest in a decision "if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on a business entity which is a parent or subsidiary of, or is otherwise related to a business entity in which the official has one of the interests defined in Government Code Section 87103 (a), (c), or (d)."  (Emphasis added.)


Regulation 18236(b) states that business entities which are not in a parent-subsidiary relationship, such as Cal Coast Recycling and Arklin, are "otherwise related" if any one of the following three tests is met:


(1)  One business entity has a controlling ownership interest in the other business entity.


(2)  There is shared management and control between the entities.  In determining whether there is shared management and control, consideration should be given to the following factors:


(A)  The same person or substantially the same person owns and manages the two entities;


(B)  There are common or commingled funds or assets;


(C)  The business entities share the use of the same offices or employees, or otherwise share activities, resources or personnel on a regular basis;


(D)  There is otherwise a regular and close working relationship between the entities; or


(3)  A controlling owner (50% or greater interest as a shareholder or as a general partner) in one entity also is a controlling owner in the other entity.


You have stated that the owner of Cal Coast Recycling is also part-owner of Arklin.  If one of the tests described above is met, Cal Coast Recycling and Arklin would be considered otherwise related business entities as set forth in Regulation 18236, and Arklin would also constitute an economic interest of yours.  However, if none of the tests are met, only Cal Coast Recycling would constitute an economic interest of yours.


2.    Foreseeability


You would then determine if the decisions will have a reasonably foreseeable material financial effect on Cal Coast Recycling (or Arklin, if Arklin is an economic interest of yours). 


An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required.  However, if an effect is only a mere possibility, it is not reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198.)  This determination must be made on a case-by-case basis, based on the particular governmental decision.  However, it would appear that the establishment of a landfill within close proximity to the City of Santa Clarita would have some financial effect on competitor landfill operators, including landfill companies owned by Arklin, and possibly recycling companies.   


C.   Materiality


Next, you would determine whether there will be a material financial effect on your economic interests with respect to the governmental decision in question.  You would need to determine whether there is a direct or indirect effect on the entity or entities which are economic interests of yours.  For purposes of providing you guidance on this issue, we will assume that Arklin

is an economic interest of yours.

