

March 20, 1996

Linda C. Murchison, Chief

Stationary Source Emission 

  Inventory Branch

Air Resources Board

Post Office Box 2815

Sacramento, California  95812





Re:  Your Request for Advice




Our File No. A-96-040

Dear Ms. Murchison:


This letter is in response to your request for advice regarding the conflict-of-interest provisions of the Political Reform Act (the "Act").  

QUESTION


May you participate in decisions and regulatory amendments regarding cooling towers at utility plants since your husband is working for a law firm which is defending PG&E in a lawsuit which involves emissions from cooling towers at a PG&E plant?

CONCLUSION


Based upon the facts provided, it does not appear that the regulatory amendments will have a reasonably foreseeably material financial effect on the law firm, which is a source of income to your husband and to you.  Therefore, you may participate in the decisions and regulatory amendments regarding the cooling towers.

FACTS


You are a designated employee at the Air Resources Board ("ARB") and are the Chief of the Stationary Source Emission Inventory Branch.  Your branch is responsible for the implementation of the emission inventory requirements under the Air Toxics "Hot Spots" Information and Assessment Act of 1987.  As part of your responsibilities, your department developed the Emission Inventory Criteria and Guidelines Regulation which specifies the types of facilities that must report under this program and sets forth the reporting requirements.  A separate regulation which imposes fees on the participating facilities will also become part of your branch's responsibility beginning with 1996-97 fiscal year.


When the Criteria and Guidelines Regulation was first developed in 1989, your branch specified in the regulation that any "facility with cooling towers using hexavalent chromium" was required to comply with the reporting requirements in the program.  However, in January 1990, the Air Resources Board adopted an air toxic control measure ("ATCM") that prohibits the use of chromium in cooling towers.  Consequently, there are no longer any sources in California that report hexavalent chrome emissions from cooling towers.


In an effort to streamline and clean up language in your regulations, your branch is considering removing this category of facilities.  You believe that removal of this category will have no impact, financially or otherwise, on facilities or on the public's health since there are no longer sources in California using hexavalent chromium in their cooling towers because of the ATCM, which is in effect.  The proposed amendment to remove this category, along with other streamlining measures, would be presented to the Board at its June 1996 hearing.


Your husband is a professional engineer who occasionally does consulting in California.  He has been hired by Sedgwick, Detert, Moran & Arnold, a law firm in San Francisco, to assist in a lawsuit concerning the health impacts of chromium emissions from cooling towers at a PG&E plant.  The lawsuit is Anderson et al. v. Pacific Gas and Electric Company.  


The situation is historic and involves past exposure to emissions before the use of chromium in cooling towers was prohibited by the ATCM.  As an engineer, your husband assists the law firm in understanding the historic development of regulations concerning the identification and control of chromium as a toxic air contaminant, the engineering processes by which emissions occur and the testing methods required for determining chromium emissions.  He works directly for the law firm and not for PG&E, the entity which the law firm is representing in the lawsuit.

ANALYSIS


Section 87100 prohibits public officials from making, participating in, or using their official position to influence a governmental decision in which they know or have reason to know they have a financial interest.  


An official has a financial interest in a governmental

decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial

effect, distinguishable from its effect on the public generally, on the official, or on a member of the official's immediate family, or on:

*****


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.  




Section 87103(c) 


Accordingly, you may not make, participate in making, or attempt to use your official position to influence a governmental decision if the decision will have a reasonably foreseeable material financial effect, distinguishable from the effect on the public generally, on any of your economic interests, including the law firm, which is a source of income to your husband and to you.

Foreseeability


An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required.  However, if an effect is only a mere possibility, it is not reasonably foreseeable. (In re Thorner (1975) 1 FPPC Ops. 198.)  Your agency is examining some regulatory amendments which would remove cooling tower facilities from certain requirements.   It is your belief that removal of this category will have no impact, financially or otherwise, since there are no longer any facilities in California using hexavalent chromium in their cooling towers because of the ATCM.  


Currently, there is an outside lawsuit which involves previous cooling tower emissions from a PG&E plant.  The law firm representing PG&E is a source of income to your husband and to you.  The lawsuit involves past exposure to emissions before the use of chromium in cooling towers was prohibited by the ATCM.  From the facts provided, it does not seem reasonably foreseeable that the decisions regarding amendment of the cooling tower regulations will have an effect on your source of income, the law firm. 

Materiality


However, if it is reasonably foreseeable that any of the decisions regarding the cooling tower regulatory changes will have a financial effect on the law firm, you must then determine under the appropriate regulation if the effect is material.  If the effect is material, you may not participate in the decision.   Regulations 18702.1 and 18702.2 (copies enclosed) set forth the criteria to determine whether there will be a material financial effect on a business entity which is either directly or indirectly involved in a decision.  


In summary, a client such as PG&E, which retains the law firm is considered a source of income to the law firm, but is not considered a source of income to you or your husband.  (Section 87103(c); Section 82030.)  As discussed above, you may not participate in any decision which will have a reasonably foreseeable material financial effect on the law firm.  However, since PG&E is not a source of income to you or your husband, you may participate in decisions which will affect PG&E.  (Kohn Advice Letter, No. A-94-378.)


I trust this answers your question.




Sincerely,




Steven G. Churchwell




General Counsel




By:  Jill Stecher





Counsel, Legal Division

SGC:JS:ak

Enclosures

