

March 4, 1996

Ms. Fabbian L. Detweiler

202 Avenida De Diamante

Arroyo Grande, California  93420-1933





Re:  Your Request for Advice




Our File No. A-96-044

Dear Ms. Detweiler:


This is in response to your request for advice regarding your responsibilities under the conflict-of-interest provisions of the Political Reform Act (the "Act").  

QUESTION


As a member of the Arroyo Grande Architectural Advisory Committee ("AAC"), will you have a conflict of interest in decisions involving a proposed project before the AAC that is within 2500' of your residence?

CONCLUSION


You will not have a conflict of interest if the AAC's decisions involving the proposed project will not have a material financial effect on your residence.  

FACTS


You are a volunteer on the Arroyo Grande Architectural Advisory Committee ("AAC") which reviews plans for architectural details, signage, landscaping, and colors.  The AAC then makes suggestions for changes or approves the plans as submitted.  The plans are then submitted to the city planning commission for their review and vote.  In our telephone conversation on February 8, 1996, you informed me that the AAC was formed in 1990.  At that time, the AAC members began filing statements of economic interests because the AAC was formed to advise the Planning Commission.  The Planning Commission members filed statements of economic interests because their recommendations were for the most part adopted by the City Council and it was envisioned that the AAC's recommendations would be adopted for the most part by the Planning Commission.


Your lot, on which your primary home is located, is within 2500 feet of a project being presented in the near future.  The project is a large retail shopping center.  You do not believe that the value of your home would be significantly affected since the zoning of land where the retail project will exist is the same as when your house was built.  The project may entail infrastructure improvements, such as street widening, that will be conducted at city expense, however, you informed me in our telephone conversation that the AAC will not be making recommendations about the traffic needs of the project.

ANALYSIS

Public Officials


The Act prohibits a public official from making, participating in making, or in any way attempting to influence a governmental decision in which the official knows or has reason to know he or she has a financial interest.  (Section 87100.)


The conflict-of-interest provisions of the Act apply only to "public officials," and certain "designated employees" (Section 87100.)  Section 82048 defines the term "public officials" to include "every member, officer, employee or consultant of a state or local government agency."  Local government agency is in turn defined as a:

[C]ounty, city or district of any kind including 

school district, or any other local or regional political subdivision, or any department, division, bureau, office, board, commission or other agency of the foregoing.


(Section 82041.)


Under this definition, the AAC is a local government agency.  Individuals who serve as volunteers on the AAC, however, could be "public officials" on the basis of their affiliation with the AAC only by reason of their status as "members" of the AAC, since it is clear that they do not serve as officers, employees or consultants of the AAC within the meaning of the Act.  


Regulation 18700(a)(1) provides guidelines in determining whether an individual is a "member" pursuant to the Act.  It provides:  


"Public official at any level of state or local government" means a member, officer, employee, or consultant of a state or local government agency....


(1)  "Member" shall include, but not be limited to, salaried or unsalaried members of boards or commissions with decisionmaking authority.  A board or commission possesses decisionmaking authority whenever:


(A)  It may make a final governmental decision;


(B)  It may compel a governmental decision; or it may prevent a governmental decision either by reason of an exclusive power to initiate the decision or by reason of a veto which may not be overriden; or


(C)  It makes substantive recommendations which are, and over an extended period of time have been, regularly approved without significant amendment or modification by another public official or governmental agency.  


Regulation 18700(a)(1).


A board or commission which does not possess decisionmaking authority pursuant to the provisions of Regulation 18700(a)(1) is solely advisory in nature.  (See In re Rotman (1987) 10 FPPC Ops. 1.)  Accordingly, the members of such advisory boards or committees are not public officials.  As noted, the conflict-of-interest provisions also apply to "designated employees."  However, the term "designated employees" is defined in Section 82019 to specifically exclude the unsalaried members of boards or commissions that serve a solely advisory function.


Based on the facts you have provided, it appears that the AAC is a decisionmaking body.  The AAC does not make any final government decisions and the City Planning Commission may elect to accept or disregard any recommendations of the AAC.  You stated, however, that there is sometimes debate and discussion over the issues, but the Planning Commission generally accepts the recommendations of the AAC.  The AAC was formed with the expectation that the Planning Commission would regularly accept its recommendations and that has proved to be the case over the years.  Where an advisory committee makes substantive recommendations to a government agency that are regularly approved without significant modification, then the members are public officials under the Act and they are subject to the disclosure and disqualification provisions.  (See, e.g., Czach Advice Letter, A-91-503; Korade Advice Letter, A-89-715.)  Thus, you are a "public official" subject to the conflict-of-interest provisions in the Act.    

Economic Interest


As noted above, Section 87100 of the Act prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  You are prohibited from participating in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on your financial interest.  (Section 87103.)  A financial interest includes an interest in real property worth more than $1,000, such as your residence.  (Section 87103(b).)  

Foreseeability and Materiality



 You may not participate in any decision that will have a reasonably foreseeable material financial effect on your residence.  An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required.  However, if an effect is only a mere possibility, it is not reasonably foreseeable. (In re Thorner (1975) 1 FPPC Ops. 198.)


The effect on your real property interest is material if your real property is directly involved in the decision.  (Regulation 18702.1.)  Real property is directly involved if the decision involves such issues as rezoning the property, the issuance, denial or revocation of a license, permit or other land use entitlement or the imposition, modification or repeal of any taxes or fees on the property.  Please consult Regulation 18702.1(a)(3) for a full list of instances where real property may be directly involved.  The facts you have given indicate that your residence will not be directly involved in the AAC's decisions regarding the retail shopping center.


If your real property is indirectly involved in the decision, you must consult Regulation 18702.3 to determine if the decision will have a material financial effect on your economic interest.  One standard applies to property located outside a radius of 300 feet, but within a radius of 2500 feet, of the property that is the subject of the proposed decision.  In such cases, the decision is deemed "material" if the decision will:  (1) affect the fair market value of the property by $10,000 or more; or (2) affect the rental value of the property by $1,000 or more per 12-month period.  (Regulation 18702.3(a)(3).)  


The extent to which a decision financially affects a property is a factual determination.  You have stated that you do not believe that the decision will have a significant financial effect on your property because the zoning in the project area will not change and the project is not visible from your property.  If, after reviewing the factors in Regulation 18702.3(a)(3), you determine that the decision will not have a material financial effect on your real property interest, you may participate.


If you have any further questions, please feel free to contact me at (916) 322-5660.





Sincerely,



Steven G. Churchwell



General Counsel



By:  Liane Randolph




Counsel, Legal Division

SGC:LR:ak

