




October 2, 1996

Mr. Anthony Saul Alperin
Assistant City Attorney
Office of the City Attorney
City of Los Angeles
1800 city Hall East
Los Angeles, California  90012


Re:Your Request for Advice 
Our File No. A-96-046

Dear Mr. Alperin:

This is in response to your request for advice on behalf of the Employee Relations
Board of the City of Los Angeles regarding the conflict-of-interest provisions of the
Political Reform Act (the “Act”).1

QUESTION

You ask whether a member of the Employee Relations Board of the City of Los
Angeles would be disqualified under the Act's conflict of interest provisions from acting
on a matter pending before the board, where one or more of the parties interested in that
matter has paid fees of $250 or more to the member as compensation for acting as a
neutral arbitrator in an unrelated matter.

CONCLUSION

Fees a boardmember received from the City of Los Angeles would not create a
conflict for the boardmember, as discussed below.  However, if the boardmember has
received arbitration fees of $250 or more from a particular employee union in the past 12
months, the Act requires that the boardmember disqualify himself
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or herself from a matter pending before the ERBE in which that employee union is a party. 
We recognize that the procedure for selecting ERB members and the ethical guidelines
for arbitrators are designed to ensure their neutrality and impartiality.  The Commission
does not, however, have the power or authority to create exemptions from the Act's
statutory conflict of interest requirements, even in cases like this, where there are rules
outside the Act designed to guard against conflicts of interest.

FACTS

The Employee Relations Board ("ERB" or "board”) is the city agency that
administers the city's Employee Relations Ordinance. The ordinance relates to the
resolution of collective bargaining disputes between the city and unions that represent its
employees. The ERB's sole function is to act in a quasi-judicial capacity as a body of
neutrals who must apply a complex labor-management relations law to disputes between
management and unions.

a.  Appointment of Arbitrators.  The members of the ERB are appointed by a
complex process set forth in Los Angeles Administrative Code section 4.810.  In order- to
assure competence, the ordinance requires that, "[t]he members of the Board shall have
broad experience in the field of employee relations and shall possess the impartiality
necessary to protect the public interest including the interest of the City and its
employees."  In other words, the board is intended to be a body of experts.  Moreover, the
manner in which the appointment process takes place -- the mayor chooses a member to
fill a vacancy from a list of three persons agreed upon by management and union
representatives --assures that the members will be persons who, by reason of their
integrity and impartiality, are acceptable to the parties involved in the disputes that come
before the board.  Members will therefore likely be persons with whom management and
the unions are familiar, either by reputation or, more likely, through firsthand experience.

Indeed, over the past 25 years, a majority of the nominees have been arbitrators
who have decided cases involving the city and these unions.  Pursuant to Los Angeles
Administrative Code section 4.865a(4), grievances that are not otherwise resolved may be
submitted to arbitration by either party.  In such a case, the parties will meet to choose a
neutral arbitrator from a list of seven furnished to the parties by the board.  The parties
choose an arbitrator by alternately striking one arbitrator from the list, until only one is
left; that person becomes the arbitrator of the grievance.  All expenses of arbitration,
including the arbitrator's fee, are shared equally by the parties.  (Los Angeles
Administrative Code section 4.865a(5).)  It is therefore inevitable that the city and at least
some of the unions representing city employees will become sources of income to almost
all, if not all, of those who serve as arbitrators in the Los Angeles area.
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The number of neutral arbitrators in the Los Angeles area is quite small.  There
are perhaps 40 members of the National Academy of Arbitrators who live in Southern
California.  Nearly all of these are on the board's "Panel of Neutrals" from whom the city
and the unions must choose arbitrators in grievance matters.  It has been the experience of
the board's executive director over the past 25 years that management and the unions will
not agree to nominate anyone for consideration for appointment to the board who is not a
member of the board's Panel of Neutrals.  Although there are arbitrators in the area who
have not served in city grievance cases, the board's executive director has informed us
that many of these persons have told him that they are not interested in serving on the
board.  Most of those who are likely to be appointed to the board are persons who have
served as arbitrators in city grievance matters.  It is therefore probable that the city and
some of its unions will be sources of income to at least some members of the board.

b.  Ethical Rules Applicable to Arbitrators.  Arbitrators are subject to ethical
rules of their profession.  The rules of the American Arbitration Association (Rules 11
and 17) prohibit conflicting interests and require disclosure of circumstances which might
give rise to the appearance of bias.  The Association's Code of Ethics for Arbitrators
(§§5III III and IV) contains similar rules.  In addition, the Academy of Arbitrators, the
American Arbitration Association and the Federal Mediation and Conciliation Service
have developed a Code of Professional Responsibility for Arbitrators of Labor
Management Disputes which requires disclosure of managerial, representational, and
consultative relationships that arbitrators have with parties to a proceeding.  These rules
require disqualification in cases of actual bias; they require disclosure of financial
relationships with the parties prior to an arbitration but do not require disqualification,
absent actual bias, as long as the relationship is disclosed.

The Federal Arbitration Act provides that a court may vacate an arbitrator's award
“[w]here there was evident partiality ... in the arbitrator ...."  (9 U.S.C. §10(b).)  In
Commonwealth Coatings Corpn. v. Continental Casualty Co. (1968) 393 U.S. 145, 21
L.Ed.2d 301, 89 S.Ct. 337, a plurality of the Supreme Court interpreted the Act as
requiring arbitrators to meet the ethical standards of federal judges and to avoid "even the
appearance of bias." (~Id., 393 U.Ss. at 148-50, 21 L.Ed.2d at 304-5, 89 S.Ct. at 339-40.)  It
therefore held that an arbitrator must “disclose to the parties any dealings that might
create an impression of possible bias."  (Id., 393 U.S. at 149, 21 L.Ed.2d at 305.)  In his
concurrence, Justice White stated as follows:

"It is often because they [arbitrators] are men of affairs, not apart from but
of the marketplace, that they are effective in their adjudicatory function ....
[A]rbitrators are not automatically disqualified by a business relationship
with the parties before them if
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both parties are informed of the relationship in advance ....  I see no reason
automatically to disqualify the best informed and most capable potential
arbitrators.”  (Id., 393 U.S. at 150, 21 L.Ed.2d at 305-6.)

We of course recognize that public officials in California are held to a higher
standard vis-a-vis conflicts of interest than are arbitrators.  Absent evidence of actual bias,
the receipt of fees for conducting prior arbitrations does not disqualify arbitrators as long
as their receipt is disclosed to the parties. We are not suggesting that financial interests
generally, which would otherwise disqualify a public official from acting, should
somehow be made inapplicable to officials who happen to be arbitrators.  We do believe,
however, that the purposes of the Act would not be furthered by requiting the
disqualification of arbitrators because of their receipt of fees, paid equally by both parties,
for their service as neutrals.

We are suggesting that in the context of the ERB, the Act should not be
interpreted to require an ERB member who is an arbitrator by profession from acting as a
neutral in his or her capacity as a member of the ERB, even though that member received
fees for serving as an arbitrator for one or more of the parties in the matter before the
ERB within the past year.  If we trust an arbitrator to act as an unbiased neutral in a labor
dispute even though he or she received arbitration fees from one or more of the parties to
the dispute, what is it that might make us mistrust that same person under the same
circumstances when acting as a neutral in a matter pending before the ERB?  In the first
case, the arbitrator is paid to decide a dispute in an unbiased manner. That payment is
received equally from both parties to the arbitrator.  How can fees received for the very
purpose of deciding between parties to a dispute result in the neutral being biased toward
one or more of the parties in a subsequent case?  We submit that there is no reasonable
basis for so concluding.

ANALYSIS

1.  Economic Interests

The Political Reform Act prohibits a public official from making, participating in
making, or otherwise using his or her official position to influence a governmental
decision in which the official has a financial interest.  (Section 87100.)  Section 87103 of
the Act provides that an official has a financial interest in a decision within the meaning
of Section 87100 if it is reasonably foreseeable that the decision will have a material
financial effect, distinguishable from its effect on the public generally, on the official, a
member of his or her immediate family, or on:

(a)  Any business entity in which the public official has a direct or indirect
investment worth one thousand dollars ($1,000) or more.
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(b)  Any real property in which the public official has a direct
or indirect interest worth one thousand dollars ($1,000) or
more.

(c)  Any source of income, other than gifts and other than
loans by a commercial lending institution in the regular
course of business on terms available to the public without
regard to official status, aggregating two hundred fifty dollars
($250) or more in value provided to, received by or promised
to the public official within 12 months prior to the time when
the decision is made.

(d)  Any business entity in which the public official is a
director, officer, partner, trustee, employee, or holds any
position of management.

(e)  Any donor of, or any intermediary or agent for a donor of,
a gift or gifts aggregating [two hundred eighty dollars ($280)]
or more in value provided to, received by, or promised to the
public official within 12 months prior to the time when the
decision is made.

* * *

(Section 87103(a) - (e).) 
(Emphasis added.)

A "public official" is defined as a member, officer, employee, or consultant of a
state or local government agency. (Section 82048; Regulation 18700.)  Appointed
members of the ERB for the City of Los Angeles are considered "public officials" under
the Act.

a.  Source of Income.  You state that over the past 25 years, a majority of the
nominees to the ERB have been arbitrators who have decided cases involving the city and
unions that represent city employees.  Because the arbitrator's fee is shared equally by the
parties, it is inevitable that the city and at least some of the unions representing city
employees will become sources of income to almost all, if not all, of those who serve as
arbitrators in the Los Angeles area.

As far as the selection of boardmembers, it has been the experience of the ERBR's
executive director that management and unions will not agree to nominate anyone for
consideration for appointment to the board who is not a member of the board's Panel of
Neutrals.  Most of the individuals who are likely to be appointed to the board are persons
who have served as arbitrators in city grievance matters.  In addition, some
boardmembers
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continue to serve as arbitrators after they are appointed to the board.  It is therefore
probable that the city2 and some of its unions will be sources of income to at least some
members of the board.

Under the Act, any member of the ERB who has received over $250 from a
particular union or the city may not make or participate in making a decision affecting
that source of income if it is reasonably foreseeable that the decision will have a material
financial effect on the official or the official's economic interest, distinguishable from its
effect on the public generally.

2.Foreseeability and Materiality

The effect of a decision is considered reasonably foreseeable if there is a
substantial likelihood that it will occur.  (In re Thorner (1975) 1 FPPC Ops. 198.)  The
effect of a decision is considered material if a source of income of $250 or more is
"directly involved" in the decision.  (Regulation 18702.l(a)(l).) A person who is a named
party in a proceeding involving a decision is considered to be “directly involved” in the
decision. (Regulation 18702.1(b) (2).)

You state that both the city and its unions are named parties in all matters that
come before the ERB.  The effects of a boardmember's decision regarding a proceeding
before the ERB will, therefore, be considered material.

3.  Public Generally

However, an official may still participate in a governmental decision that will
materially affect the official's economic interest, if the effect on the official's economic
interest is not distinguishable from the effect on the public generally. (Regulation 18703.) 
We have previously advised that if a decision affects a public entity, in many cases we
presume that the effect of a decision flows to all residents, or a significant segment of
residents, in the jurisdiction.  Under such circumstances, the effect of the decision on the
official's economic interest would be the same as the effect on the "public generally." 
(Hart Advice Letter, No. A-83-264; Douglas Advice Letter, No. I-90-128A; Sigurdson
Advice Letter, No. 1-93-452; and Soldani Advice Letter, No. A-94-042.)

For example, as a result of an ERB decision regarding a union contract or
grievance, the City of Los Angeles might agree to an
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increase in benefits for certain city employees.  This increase would be paid for by the
City which gets its funding from taxes paid by all city residents.  Because the effects of
the ERB decisions regarding union contracts and grievances on the official's economic
interest -- the City of Los Angeles -- flow to all, or a significant segment of, the residents
of the City of Los Angeles, and affects them in substantially the same manner, the public
generally exception would apply.  Therefore, boardmembers will not be required to
disqualify themselves from participating in ERB decisions because the city has been a
source of income to them for serving as a neutral arbitrator.  However, boardmembers
would still be required to disqualify themselves from matters coming before the ERB
involving a union they had received $250 or more from in the past 12 months.3

4.  Policy Considerations

You argue that this result does not further the purposes of the Act and would
wreak havoc on the operations of the ERB.4  You believe that the ethical guidelines for
arbitrators and the selection procedures for ERB members should or do supersede the
application of the Act's conflict-of-interest provisions.
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We recognize that the arbitrators' professional ethics and the procedures for
selecting individuals to serve on the ERB both operate to ensure boardmembers'
expertise, impartiality, and acceptability to management and union representatives. 
However, we find no basis in the statute for exempting ERB members from the conflict-
of-interest provisions of the Act.  The Commission does not have the power or authority
to grant exemptions from the statutory conflict-of-interest provisions.

The Commission's enforcement division pursued a complaint against two members
of the Los Angeles ERB in 1990.  The enforcement division investigated the case as a
standard conflict of interest violation.  The case was closed because the investigation
revealed that the conflict of interest violation was unfounded   The complaint also alleged
that the statements of economic interests for all five members for 1986 through 1989
failed to adequately disclose sources of income received by the ERB members in their
private capacities as arbitrators or neutrals in labor disputes, as required by the disclosure
categories of the ERB's conflict of interest code.  Following contact with Commission
staff, the three ERB members who had received income as arbitrators or neutrals in labor
disputes promptly amended their statements of economic interests to adequately disclose
these sources of income.  (See Closure Memorandum dated December 5, 1990, regarding
Case No. 90/288.)

The labor/management arbitrators are not alone in having ethical guidelines that
govern their profession.  Many professions, including the legal, accounting, and medical
professions, have their own ethical guidelines to prevent conflicts of interest.  But this
does not mean that they are exempt from the Act's conflict-of-interest provisions.  If you
believe the situation merits it, you may want to pursue a legislative change to the Act
regarding what constitutes disqualifying income for the arbitrators.5  (For example, see
Section 87103.6, which provides that a payment by a developer to a government agency
for an application processing fee does not make the developer a source of income to the
government official who receives the payment under Section 87103(c).)
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I trust that this answers your question.  If you have any further questions regarding
this matter, please contact me at 916/322-5660.


Sincerely,

Steven G. Churchwell
General Counsel


By:Hyla P. Wagner
Counsel, Legal Division
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