

February 28, 1996

Will Travis

Executive Director

San Francisco Bay Conservation

  and Development Commission

Thirty Van Ness Avenue, Suite 2011

San Francisco, California  94102-6080





Re:  Your Request for Advice




Our File No. A-96-053

Dear Mr. Travis:


This is in response to your request for advice regarding the conflict-of-interest provisions of the Political Reform Act (the "Act").

QUESTION


Does the arrangement between the San Francisco Bay Conservation and Development Commission, the Port of San Francisco and the Bay Planning Coalition to hire a temporary consultant violate the conflict-of-interest provisions of the Act? 

CONCLUSION


No.  The temporary consultant arrangement does not violate the Act.

FACTS


The San Francisco Bay Conservation and Development Commission (the "commission") is a state agency that regulates the placement of fill, the excavation of materials, and any substantial change in use within the commission's jurisdiction pursuant to the McAteer-Petris Act (Gov. Code \\ 66600 through 66682).  The commission's jurisdiction generally includes San Francisco Bay, a shoreline band 100 feet wide that extends around the bay, salt ponds, managed wetlands, and certain named waterways that empty into the bay.


The commission maintains and amends as necessary a general plan for the protection of the San Francisco Bay and the orderly development of the bay shoreline entitled the "San Francisco Bay Plan" (the "bay plan") and several more specific plans for limited areas of the bay, including the "San Francisco Waterfront Special Area Plan" (the "special area plan") and the "San Francisco Waterfront Piers 7-24 Total Design Plan" (the "total design plan").  The commission also issues permits as appropriate for regulated activities that occur within the commission's jurisdiction, and operates an enforcement program to ensure that appropriate permits are obtained and that all permits are properly complied with.


In 1990, the people of San Francisco adopted Proposition H, which prohibits the construction of hotels along the San Francisco waterfront and mandates that the Port of San Francisco (the "port") prepare and adopt a land use plan for the future development of the San Francisco waterfront (the "waterfront plan").  During the last four years, the port has worked on developing the waterfront plan.  The port is now in the process of preparing an environmental impact report to support the adoption of the new waterfront plan.  Compliance with the California Environmental Quality Act may require the port to make some changes in the draft waterfront plan prior to its adoption by the port and the City and County of San Francisco ("San Francisco").


The draft waterfront plan contains some matters that may be inconsistent with the McAteer-Petris Act, the bay plan, the special area plan, and the total design plan.  The commission adopted the special area plan in 1974 and the total design plan in 1980.  These plans should be updated.  Therefore, the commission and the port want to work together to bring the draft waterfront plan into compliance with the McAteer-Petris Act and to make whatever changes may be necessary to the bay plan, the special area plan, and the total design plan to achieve consistency with the waterfront plan in a manner that conforms to the policies contained in the McAteer-Petris Act.


Both the port and the commission want to commence this process immediately.  However, the commission already has a full work program for 1995-96 and 1996-97, which does not provide commission staff resources needed to support this effort.  The port is willing to pay for this work, but even if the port provides the necessary financial support, the commission could not hire a staff person or consultant in time to commence and to complete the work within the time frame that both the commission and port envision.  Similarly, the port could not hire its own staff person or consultant in time to commence and to complete this work within the time frame that both the port and the commission envision.


The port is a member of the Bay Planning Coalition, which is a nonprofit organization composed of bay shoreline property owners, businesses and local public agencies.  As a member, the port pays a membership fee to the coalition.  The port proposes to direct the funds needed to pay for a consultant to help meet the needs of the port and the commission to the bay planning coalition, which will hold the funds as a fiduciary for the port and will authorize their disbursement to the consultant as authorized by the commission's executive director.  The commission will have full authority to determine who will act as the consultant and to direct the work of the consultant.  This arrangement will be memorialized in a series of memoranda of understanding between the port, the commission and the coalition.

ANALYSIS


Your letter raises two potential Political Reform Act issues:  (1) will the consultant hired by the commission be deemed to be a public official under the Act; and (2) will the coalition be deemed to be a local government agency under the Act?

1.  Will the consultant be a "public official?"


Section 87100 of the Act prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  In addition, the Act requires every public official to disclose all his or her economic interests that could foreseeably be affected by the exercise of the official's duties.  (Sections 81002(c), 87200-87313.)  


"Public official" is defined in Section 82048 to include consultants.  In April 1994, the Commission adopted a new definition of "consultant."  Under the new definition, an individual is a consultant if the official, pursuant to a contract, makes a governmental decision whether to: 


(1)  Approve a rate, rule, or regulation; 


(2)  Adopt or enforce a law; 


(3)  Issue, deny, suspend, or revoke any permit, license, application, certificate, approval, order, or similar authorization or entitlement; 


(4)  Authorize the agency to enter into, modify, or renew a contract provided it is the type of contract which requires agency approval; 


(5)  Grant agency approval to a contract which requires agency approval and in which the agency is a party or to the specifications for such a contract; 


(6)  Grant agency approval to a plan, design, report, study, or similar item; 


(7)  Adopt, or grant agency approval of, policies, standards, or guidelines for the agency, or for any subdivision thereof.


You stated that the consultant would have no decisionmaking power and would consult on technical issues, with the final decisions being made by the Commission.  Based on those facts, the consultant would not be considered a public official under Regulation 18700(a)(2)(A).  However, pursuant to Regulation 18700(a)(2)(B), an individual may qualify as a consultant if the individual:


Serves in a staff capacity with the agency and in that capacity performs the same or substantially all the same duties for the agency that would otherwise be performed by an individual holding a position specified in the agency's Conflict of Interest Code.


However, implicit in this definition is that there exists an ongoing relationship between the contractor and the public agency.  The standard would not include individuals who work on a limited range of projects for the agency.  (Parry Advice Letter, No. I-95-064, citing March 28, 1994, memorandum to the Commission regarding Regulation 18700, page 4).  Your letter indicated that the consultant would be hired for the specific purpose of bringing the Port's draft waterfront plan into compliance with the McAteer-Petris Act and the Commission's previously adopted plans.  The position would be short-term; you envision that the project will be completed by December, 1996 and the consultant will not be retained after the completion of the project.  The consultant you plan to hire would not qualify as a consultant under the Act based on the duties performed under this single contract.  However, if over time the nature of the services provided by this individual become regular and the same or substantially the same as duties which would otherwise be performed by an individual holding a position specified in the commission's Conflict of Interest Code, the individual would be considered a consultant.

2.  Will the coalition become a local government agency?


Another issue that may arise is the question of whether the Coalition will become a local government agency by virtue of its participation in this plan.  If an organization is a local government agency with decisionmaking powers, then the members, officers, employees or consultants of the agency will be subject to the conflict of interest provisions of the Act.


Section 82041 defines "local government agency" as:



[A] county, city or district of any kind


including school districts, or any other local or 


regional political subdivision, or any department, 


division, bureau, office, board, commission, or 


other agency of the foregoing.


  In 1977, the Commission considered the definition of "local government agency" in In re Siegel (1977) 3 FPPC Ops. 62.  In the Siegel Opinion, the Commission set forth four criteria by which it may be determined whether an entity is a public entity under the Act.  These criteria have been applied by the Commission in many contexts.  (In re Leach (1978) 4 FPPC Ops. 48; Sheeks Advice Letter, A-90-026, Albuquerque Advice Letter, A-88-422; Francis Advice Letter, A-86-214; Hopkins Advice Letter, A-81-038.)


The Siegel Opinion set forth the following four-part test:

(1)  Whether the impetus for formation of the corporation originated with a government agency;

(2)  Whether it is substantially funded by, or its primary source of funds is, a government agency;

(3)  Whether one of the principal purposes for which it is formed is to provide services or undertake obligations which public agencies are legally authorized to perform and which, in fact, they traditionally have performed; and

