

April 26, 1996

Mr. Arther R. Montandon

City Attorney

City of Santa Maria

204 East Cook Street

Santa Maria, California  93454-5169





Re:  Your Request for Advice




Our File No. A-96-060

Dear Mr. Montandon:


This is in response to your request for advice on behalf of the Central Coast Cities Self-Insurance Fund ("CCCSIF") regarding the conflict-of-interest provisions of the Political Reform Act (the "Act").  


The CCCSIF is a joint powers authority formed by eleven cities to purchase insurance.  The CCCSIF's board is composed of representatives from each of the eleven cities.  You are the city attorney for the cities of Santa Maria and Atascadero.  You have a duty to advise the two board members representing these cities.  In addition, you are an alternate member of the board of the CCCSIF.  The CCCSIF has recently hired counsel.  At the time of your request, however, the CCCSIF had no legal counsel of its own.  Board members from the member cities consulted their city attorneys for advice regarding legal issues that arose.  


Please note that nothing in this letter should be construed to evaluate any conduct which has already taken place.  The Commission does not provide advice regarding past conduct.  (Regulation 18329(c)(4)(A).)  In addition, this letter is based on the facts presented to us.  The Commission does not act as the finder of fact in providing advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)

QUESTION


Will Sedgwick, Inc., and/or its agents have a conflict of interest if it procures insurance for the Central Coast Cities Self-Insurance Fund for the 1996-97 fiscal year, if such procurement includes consideration of Insurance Company of the West, or dealings through Sedgwick's subsidiary, S.J. Petrakis?  

CONCLUSION


It is specifically provided by the terms of the brokerage contract between the CCCSIF and Sedgwick that Sedgwick will recommend insurance coverages and procure insurance for the CCCSIF.  The total compensation Sedgwick can receive per fiscal year is specified in the contract as well as all of Sedgwick's contemplated duties.  In addition, the Board of the CCCSIF votes to approve the insurance coverages and the carriers recommended by Sedgwick.  Under these circumstances, Sedgwick's receipt of commission income for procuring insurance on behalf of the joint powers authority will not give rise to conflicts of interest for the consultants.  Under the Act, however, the consultants must disqualify themselves from making a decision that would have a material financial effect on Sedgwick's subsidiary, S.J. Petrakis.   

FACTS


The Central Coast Cities Self-Insurance Fund is a joint powers authority ("JPA") created pursuant to Government Code Section 6500 et seq.  The CCCSIF was formed to combine the purchasing power of several cities to acquire insurance.  This type of JPA is specifically authorized by Government Code Sections 990-990.8.  The CCCSIF is an independent government entity with its own conflict-of-interest code.  


The CCCSIF is governed by a board of directors consisting of members who are appointed by each of its eleven city members.  The CCCSIF has no staff of its own.  It contracts for services with different entities, individuals, and corporations.  Sedgwick is an insurance brokerage company.  Pursuant to the Brokerage, Risk Management and Program Administration Contract dated July 1, 1995, between Sedgwick and the CCCSIF, Sedgwick acts as the broker, program administrator, and Secretary of the JPA.  The current contract covers a three-year period from July 1, 1995 to June 30, 1998.  A previous contract extended the time period from July 1, 1992 to June 30, 1995.   


The CCCSIF has purchased insurance, since at least 1990, from the Insurance Company of the West ("ICW").  In the course of filing certain claims for coverage on behalf of the City of Santa Maria or Atascadero with ICW, you have become dissatisfied with the service provided by ICW.  You appeared at the CCCSIF meeting on June 14, 1995, where Sedgwick's employees were scheduled to present the recommendation regarding an insurance company.  The written agenda material was not given to the voting CCCSIF members or the public until the time of the meeting.  Sedgwick's recommendation to accept ICW's quotation was contained in a staff report.


You received information that Sedgwick had a financial connection with ICW and posed that question at the June 14, 1995, meeting.  Sedgwick's representative, Marylin Kelley, who holds the position of Secretary of the CCCSIF, responded.  She stated that Sedgwick owns S.J. Petrakis, Inc., a brokerage company which sells ICW insurance to the CCCSIF.  The CCCSIF, pursuant to Ms. Kelley's recommendation, purchased ICW insurance.  


Sedgwick's contract with the CCCSIF provides that Sedgwick receives commission and other income from the CCCSIF of up to a set amount per fiscal year.  The amount was $158,000 for 1992-93, $165,000 for 1993-94, and $175,000 for 1995-96.  It is your understanding that general managing agents, such as S.J. Petrakis, receive a five percent commission on sales.  


The process for procuring insurance for the 1996-97 fiscal year will begin soon.  The CCCSIF board will most likely make a decision regarding the insurance in June of 1996.  You ask whether Sedgwick and/or its agents have a conflict of interest under the Act if it procures insurance for the CCCSIF for the 1996-97 fiscal year if such procurement includes consideration of ICW or dealings through S.J. Petrakis.  

ANALYSIS


1.  Public Official


The conflict-of-interest provisions of the Act prohibit a public official from making, participating in making or in any way attempting to use his or her official position to influence a governmental decision in which the public official knows or has reason to know he or she has a financial interest.  (Section 87100.)  A "public official" means every member, officer, employee or consultant of a state or local government agency.  (Section 82048.)  


The CCCSIF is a separate governmental entity that has a conflict of interest code.  The positions of program administrator, Secretary, and consultants are designated in the CCCSIF's conflict of interest code.  The individuals in these positions have full disclosure under the code.  The CCCSIF does not have any staff of its own.  It contracts with various entities for services.  Marylin Kelley, who is a vice president in the public entity group at Sedgwick, holds the position of Secretary of the CCCSIF.  


You asked whether Sedgwick, a business entity, would have a conflict of interest under the Act.  The conflict-of-interest provisions of the Act apply to individual public officials, not to entities.  (Regulation 18700(a)(2).)  Therefore, it is Sedgwick employees who perform consulting services for the CCCSIF (the "consultants"), such as Marylin Kelley, who are subject to the conflict rules under the Act, not the business entity.  Employees of Sedgwick who handle the CCCSIF's work and make decisions as set forth in 18700(a)(2) will be considered consultants of the CCCSIF.  


2.  Economic Interests


A public official may not participate in a governmental decision in which the official knows or has reason to know he or she has a financial interest.  (Section 87100.)  An official has a financial interest in a decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, or a member of his or her immediate family, or on:  


(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.

* * *


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.


(d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.

* * *


               (Section 87103.)


Sedgwick:  The consultants have economic interests in Sedgwick pursuant to Sections 87103(c) and (d), because Sedgwick is a source of income to them of more than $250, and they are employees of Sedgwick.  


Insurance Company of the West:  For an insurance broker or agent, Regulation 18704.3(c) provides that the sources of commission income in a specific sale or transaction include:  (a) the insurance company providing the policy, (b) the person purchasing the policy, and (c) the brokerage firm, agency, company, or other business entity through which the broker or agent conducts business.  Under this regulation, ICW, or any other insurance company which provided a policy would be considered a source of income to the consultants if they purchased insurance from that company for the CCCSIF.


S.J. Petrakis:  Pursuant to Regulation 18706, an official is also considered to have an economic interest in a business entity which is a parent or subsidiary of, or is otherwise related to, a business entity in which the official has an economic interest under Sections 87103(a),(c) or (d).  You stated that Sedgwick owns S.J. Petrakis.  Therefore, the consultants have a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect on S.J. Petrakis.  


Accordingly, the consultants may not participate in a decision if it is reasonably foreseeable that the decision will have a material financial effect on their economic interests.  


3.  Foreseeability and Materiality


Whether the financial consequences of a decision are reasonably foreseeable at the time the governmental decision is made depends on the facts of each particular case.  The effect of a decision is reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required.  However, if an effect is only a mere possibility, it is not reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198.)


Normally, when a consultant participates in making a governmental decision that has a foreseeable material financial effect on a source of income to the consultant (i.e., the consultant's private employer), the official has a conflict of interest under the Act.  (Moe Advice Letter, No. A-89-454.)  In certain limited circumstances, however, where a governmental entity has entered into a contract to permit a consultant to make recommendations that result in the rendering of specifically identified services for an agreed upon price, a conflict of interest may not arise.  In such circumstances, the consultant's participation in governmental decisions will not have a foreseeable financial effect on the consultant's employer.  This is because the agency's decision to pay the consultant's employer for the services contemplated by the contract was made previously  by disinterested agency officials.  Thus the consultant's participation at this point merely constitutes the implementation of that preexisting decision.  (McEwen Advice Letter, No. I-92-481.)


The McEwen letter addressed whether a contract attorney could make decisions that would result in additional work for the attorney's law firm.  The letter stated as follows:  


Our answer to this question depends upon the contract under which the "consultant" attorney provides legal services to the governmental agency.  If the contract, as it exists at the time the attorney participates in the agency's decision, expressly provides for payment for the additional services required from the law firm, then we do not believe that the attorney would be participating in making any agency decisions that would have a foreseeable financial effect on the attorney's law firm....  This is because the governmental decision to pay the law firm for the legal services specifically enumerated in the contract has already been made by disinterested agency officials and the attorney's participation merely constitutes the implementation of that preexisting decision.


However, where the basis for the payment to the law firm, including additional fees, is not established in the contract under which the "consultant" attorney advises the governmental agency, the attorney cannot participate in any agency decision which would result in such a payment to the attorney's law firm.  

                         (Id. at p. 10.)


In this case, the CCCSIF has contracted with Sedgwick for insurance brokerage, program administration, and risk management services.  Under the contract, the CCCSIF expressly engages Sedgwick as "Broker of Record to perform professional services... for the basic purpose of procuring insurance coverage...."  Sedgwick's duties as broker include data collection, design of the CCCSIF's insurance and risk management programs, market review, and underwriting negotiations and presentations.  

