

March 7, 1996

Greg Schmidt

Executive Officer

Senate Rules Committee

California Legislature

State Capitol, Fourth Floor

Sacramento, California  95814





Re:  Your Request for Advice




Our File No. A-96-072

Dear Mr. Schmidt:


This is in response to your request for advice regarding the provisions of the Political Reform Act (the "Act").  

QUESTION


Will any of the entities described below have made gifts or campaign contributions to various senators participating in two trade summits?

CONCLUSION


Yes.  The use of the meeting rooms and refreshments provided by the meeting co-sponsors will be contributions to the four senators sponsoring the first meeting.  No other gifts or contributions will result. 

FACTS


Two legislative committees of the California State Senate are planning public meetings on the issues of trade with the Americas and trade with the Asian Pacific Rim.  Both events warrant the extensive involvement of representatives of foreign governments and industry representatives.  Enumerated below are the facts of each public meeting:

PUBLIC MEETING #1 


The following senators are members of the Subcommittee on the Americas:  Senators Calderon, Polanco, Russell, and Solis.  Other Senators may, at the time, choose to attend the public meeting.  The Subcommittee is planning a summit on trade issues in the Americas with a specific focus on actual and potential trade barriers for a number of California industries.  The summit will be held in conjunction with a nongovernmental trade conference and exhibition.  The summit will include opening and closing remarks in a general open forum and several concurrent panels.  The sponsor of the trade conference and exhibition will make meeting rooms available to the subcommittee for the summit which will have been reserved, paid for and used before and after the summit by the trade conference sponsor.  The anticipated duration of the summit is approximately four hours.  Refreshments will be served before the opening remarks and available during the panel discussions.  A non-Senate entity will be asked to underwrite the cost of the refreshments and will either (1) make the payments directly to the vendor or, (2) reimburse the trade conference sponsor.  


Opening and closing remarks will be made by federal representatives and plenipotentiaries may be available to address the summit.  Panel participants will also include a wide variety of representatives from federal, state and local government and representatives and agents of industries outside of the United States.  In addition to the above, panel participants will include representatives from a very broad section of California industry.  It is your assumption that these individuals are participating on behalf of their businesses and trade groups.  

PUBLIC MEETING #2 


Senators Killea and Solis are members of the Senate Subcommittee on Asia Trade and Commerce.  Other Senators may, at the time, choose to attend the public meeting.  The subcommittee is planning a Pacific Rim Forum to focus on existing barriers to increase trade and investment between California and the Pacific Rim.  The forum will be organized to include two keynote speakers, several concurrent panels and a general session.  Keynote participants will include representatives from the federal government.  Presumably these representatives will participate in their official capacities and government funds will be expended to transport them to and from the forum as well as any preparation in advance of the public meeting.


Panel participants will also include representatives from federal, state and representatives from foreign governments.  These participants are acting in their official capacities and not as unpaid volunteers on their own time.  In addition to the above, panel participants will include representatives from a very broad section of California industry and foreign business interests.  It is your assumption that these individuals will be participating on behalf of their businesses and trade groups.  The venue for this public meeting is facilities at a California higher education campus.  The facilities use fee is substantial and will be waived by the campus because the event is a public meeting held by the state government.  Refreshments will be made available to the attendees and the participants.  The refreshments will be served at an opening reception and a closing dinner.  The staff working on the public meeting itself will probably have a break room where refreshments will be served.  A number of non-Senate entities would like to underwrite the cost of the refreshments.  They will make the payments directly to the vendor providing the refreshments.  


The committee will prepare material for distribution before and during the public meeting.  Unsolicited material sent to members of the public will be prepared in accordance with the mass mailing regulation.  However, in that material and in the material for distribution at the public meeting, the committee will include the names and titles of the participants.  No logos, trademarks, etc., of any non-Senate entity will be included in the material.  Photographs (of keynote speakers and panel participants) will be permitted in the material distributed at the public meeting.  Concurrent with the public meeting, in an adjacent facility, a number of entities will offer the public meeting participants an exposition of California products, services and government agencies that deal with trade and commerce.  Typically, these entities will set up booths and demonstration projects for the public meeting participants to tour and inspect at their leisure.  The exposition participants will arrange facility use directly with the campus.  No legislative funds will be expended for the planning, organizing or delivery of the exposition.  However, a notice of the availability of the exposition will be included in the materials distributed before and during the public meeting.

APPLICABLE LAW


Section 82015 defines "contribution" as any payment, forgiveness of a loan, a payment of a loan by a third party, or an enforceable promise to make a payment except to the extent that full and adequate consideration is received unless it is clear from the surrounding circumstances that it is not made for political purposes.  A payment is made for political purposes if it is:  (1) for the purpose of influencing or attempting to influence the action of the voters for or against the nomination or election of a candidate or candidates, or the qualification or passage of any measure; or (2) received by or made at the behest of a candidate.  (Regulation 18215(a).)


Section 82007 defines "candidate," in pertinent part, as any individual who is listed on the ballot for elective office.  An individual who becomes a candidate shall retain his or her status as a candidate until such time as that status is terminated pursuant to Section 84214.  Thus, as an elected official, the State Senators are considered candidates under Section 82007.  Consequently, any payments a State Senator behests are presumed to be for political purposes and will be considered contributions absent any exception. (Danner Advice Letter, A-96-039.)


Regulation 18215 provides that a contribution includes "[a]ny goods or services received by or behested by a candidate or committee at no charge or at a discount from the fair market value, unless the discount is given in the regular course of business to members of the public."  (Regulation 18215(b)(3).) 


Regulation 18215 (c) further provides, in pertinent part, that contribution does not include:

* * *


(2)  Volunteer personal services or payments made by a person for his own travel expenses, if such payments are made voluntarily without any understanding or agreement that he or she will be repaid.


(3)  A payment made by an occupant of a home or office for costs related to any meeting or fundraising event held in the occupant's home or office, if the total cost of the meeting or fundraising event is $500 or less, exclusive of the fair rental value of the premises.


(4)  A payment made at the behest of a candidate, which is for a communication by the candidate or any other person, that meets all of the following:


(i)  Does not contain express advocacy;


(ii) Does not make reference to the candidate's candidacy for elective office, the candidate's election campaign, or the candidate's or his or her opponent's qualifications for office; and


(iii)  Does not solicit contributions to the candidate or to third persons for use in support of the candidate or in opposition to the candidate's opponent.


Where a payment is not a contribution, it may in some circumstances be considered a gift.  "Gift" is defined in Section 82028 as "any payment to the extent that consideration of equal or greater value is not received and includes a rebate or discount in the price of anything of value unless the rebate or discount is made in the regular course of business to members of the public without regard to official status."  


The term "gift" does not include material which serves primarily to convey information and which is provided for the purpose of assisting the recipient in the performance of his or her official duties.  (Section 82028; Regulation 18942.1.)  Of course the determination of whether a payment is a gift or contribution is a factual question which must be determined on a case-by-case basis.

ANALYSIS

Public Meeting #1


According to the information you have provided, Senators Calderon, Polanco, Russell, and Solis have organized a public meeting concerning trade issues.  Thus, any payments made at the behest of these Senators will be considered contributions absent an exception.


The sponsor of the trade conference and exhibition plan to reserve and pay for meeting rooms for the summit.  You have not provided detailed information about the sponsors or the location for the event, however, it does not appear that the sponsors will be making their own offices available for the summit.  Accordingly, the payments made to provide the meeting rooms would be contributions to the Senators on a pro rata basis.
Similarly, the refreshments provided at the event and paid for by the event sponsors will be considered contributions to the Senators on a pro rata basis. 


The meeting will have a variety of presentations made by representatives of federal agencies, foreign diplomatic representatives, and representatives of industries located both in the United States and outside the United States.    


Pursuant to Regulation 18420(b), the payment by a state or local government agency of the salary or expenses of its employees or agents is an expenditure or contribution only if the salary or expenses are for campaign activities and meet the requirements of Regulation 18423.  Presumably, these participants will be providing the presentation in the course of their employment.  The activities described are not "campaign activities" within the meaning of Regulation 18420.  Therefore, no contribution would result by the use of legislative, local or federal personnel to conduct the meeting.  The exclusion would include reimbursement of their travel expenses, if any. 


The same analysis would apply to the presenters who are private employees as that discussed above with respect to public employees.  Regulation 18423 provides an exclusion from the definition of "contribution" where an individual is paid by his or her employer and the individual spends less than 10% of his or her compensated time in a calendar month rendering services for political purposes.  The exclusion would include reimbursement for personal expenses, such as travel, paid for by an employer.  (Regulation 18423(d).)  Based on your facts, the personal services would not be rendered for political purposes, as defined in Regulation 18423(b).  


Because these services are not contributions, we must address whether the services would constitute gifts to the Senators instead.  (Section 82028.)  According to your facts, the presentations would be provided primarily to convey information and to assist the Senators in the performance of their official duties or of their elective office.  Therefore, the presentations would be considered "informational material" and not gifts to the Senators.  (Regulation 18942.1.)  Since no gift to the Senators would result, the travel to the presenters paid for by their employers would, similarly, not constitute gifts.

Public Meeting #2


The issues raised in the second meeting are similar to that of the first meeting.  You anticipate several presenters from government and private industry.  These presentations would be analyzed as personal services as described above in Public Meeting #1.  

