

March 20, 1996

Larry A. Bedard, M.D.

c/o M. Steven Lipton, Esq.

Davis Wright Tremaine

235 Pine Street, Suite 1500

San Francisco, California  94104



Re:  Your Request for Advice




Our File No. A-96-084

Dear Dr. Bedard:


This is in response to your request for advice regarding the conflict-of-interest provisions of the Political Reform Act (the "Act").  


Please note that nothing in this letter should be construed to evaluate any conduct which may have already taken place.  In addition, this letter is based on the facts presented to us.  The Commission does not act as the finder of fact in providing advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)

QUESTIONS


1.  Is there any inherent conflict of interest precluding you from being elected to and serving on the Marin Hospital Board?  


2.  May you participate in certain Marin Hospital District decisions if you receive income from a partnership of emergency room physicians that works for Marin General Hospital?


3.  Could you have participated in and voted on the Hospital's request that it be allowed to participate in the "Obligated Service Group" and the "Excess Cash Transfer Program" without violating conflict-of-interest laws?  


4.  May you participate in and vote on how the District responds to the lawsuit filed on January 31, 1996?

CONCLUSIONS


1.  No.  The Act does not prevent an individual from being elected or appointed to any board or position.  The Act prohibits public officials from making governmental decisions in which they have a financial conflict of interest.  This prohibition is applied on a decision-by-decision basis.  


2.  You are not disqualified from participating in certain Hospital district decisions, unless it is reasonably foreseeable that such decisions will have a material financial effect on the Medical Group which is a source of income to you.  


3.  This question relates to a hospital district vote that occurred in December of 1995.  It is the Commission's policy not to provide advice about past conduct.  (Regulation 18329(b)(8)(A).)  In addition, this decision is the subject of pending litigation and the Commission declines to provide advice in such circumstances.  


4.  You may participate in decisions regarding the district's response to the lawsuit unless it is reasonably foreseeable that such decisions will result in your personal expenses, income, assets, or liabilities increasing or decreasing by $250 in a 12-month period.  

FACTS


You are a boardmember on the Marin Health Systems Board, formally, the Marin Health District Board.  You were elected to the district board for a four-year term in November of 1992.  In 1985, the Marin Hospital District leased the hospital facilities to Marin General Hospital (the "Hospital"), a nonprofit, public benefit corporation, to operate the hospital.  The Hospital is part of Marin Health Systems which is affiliated with California Health Systems.  


Since 1985, the primary role of the district board has been to monitor Marin General Hospital's performance under the Hospital lease.  The district also has responsibility for repayment of bonds.  The district does not have any contracts with the Marin General Hospital other than the Hospital lease, nor does it in any way participate in the supervision of the day-to-day operation of the Hospital.  


On a quarterly basis, Marin General Hospital completes reports regarding utilization, compliance with the Hospital lease terms, capital additions, and payments on outstanding debt, among other things.  Generally, the district votes to accept these reports.  In addition, the district addresses other issues that arise each quarter regarding Hospital services and Hospital staffing.  


Roughly three-fourths of the district board's work involves Marin General Hospital.  The district board also makes some decisions about things unrelated to Marin General Hospital, such as making grants to community groups and organizations and assessing community health care needs.   


You are a Senior Partner and member of the Board of Directors of California Emergency Physicians Medical Group (the "Medical Group"), a large partnership of approximately 300 physicians.  You own less than one percent of the partnership.  The Medical Group is the sole owner of Medamerica, a management service organization incorporated in Delaware.  You also own less than one percent of Medamerica.


The Medical Group contracts with several hospitals in California, including Marin General Hospital, to provide clinical, educational, management, and administrative services.  The Medical Group is an independent contractor.  Marin General Hospital acts as the billing and collection agent for the Medical Group, reimbursing the Medical Group the amount collected minus billing costs.  The Medical Group pays the Hospital fair market rates for these billing services.


In addition, Marin General Hospital reimburses the Medical Group for administrative and management services.  Last year, the Hospital reimbursed the Medical Group for $66,000.  The Hospital can recoup these costs by billing Medicare Part A.  The Medical Group reimburses the partners for both clinical and administrative services based upon a formula contained in the partnership agreement.  The partners at the individual hospital site divide the administrative stipend by mutual agreement based upon agreed roles and responsibilities.  You receive compensation from the Medical Group for both clinical and administrative services provided at the Hospital.  You do not, however, receive any compensation from Marin General Hospital.


Recently, California Health Systems merged with Sutter Health Systems.  Prior to the merger, Marin Health Systems sought the district's approval to participate in the Sutter "Obligated Group" and "Excess Cash Transfer Program."  The district held several public meetings to obtain community input.  At the November 20, 1995, meeting, it was alleged that you had a conflict of interest.  At a special district board meeting on December 19, 1995, district counsel advised that you did not have a conflict of interest.  


Due to the possible perception of conflict of interest and under public threat of being sued, you recused yourself from participating in or voting on the Hospital's request to participate in both the "Obligated Group" and "Excess Cash Transfer Program."  You did attend a special district board meeting on December 19, 1995, in order to make a quorum.  The district approved the Hospital's request by a 2-0 vote.  


On January 31, 1996, a citizen filed suit challenging the merger of California Health Systems and Sutter Health Systems, as well as the legality of the board's December 19, 1995 decision.  The district board is a named defendant in the suit.  The board members were not sued in their individual capacities.  The suit seeks injunctive relief, not damages.  District counsel and the board's special litigation counsel will defend the board in the suit.  

ANALYSIS


The Act does not prevent an individual from holding any particular elective or appointive position.  The conflict-of-interest provisions of the Act, discussed below, prohibit a public official from participating in a decision that will have a material financial effect on his or her economic interests.  However, the official must examine each decision separately to determine if a conflict exists.  


1.  Economic Interests


The Political Reform Act prohibits a public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  (Section 87100.)  

A "public official" is defined as a member, officer, employee, or consultant of a state or local government agency.  (Section 82048; Regulation 18700.)  As a member of the Hospital district, you are considered a "public official" under the Act.  (Scott Advice Letter, No. A-95-255; and Gallegos Advice Letter, No. I-91-047.)  


Section 87103 of the Act provides that an official has a financial interest in a decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family, or on: 


(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.  

                     * * *


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.


(d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.

                     * * *

                     Section 87103(a), (c) and (d).

                     (Emphasis added.)

  
a.  The Medical Group.  You are a senior partner in the Medical Group and you are on its board of directors.  Under Section 87103, the Medical Group is an economic interest of yours.  It is a source of income to you of over $250, as well as a business entity in which you hold a position of management, and have an investment of more than $1,000.  Accordingly, you may not participate in a decision of the district if it is reasonably foreseeable that the decision will have a material financial effect on the Medical Group. 


b.  Marin General Hospital.  The question whether you may make district decisions affecting Marin General Hospital turns on whether Marin General Hospital is considered a source of income to you.  Under Section 82030 of the Act, the income of an individual also includes a pro rata share of the income of any business entity in which the individual owns a ten percent or greater interest.  However, you stated that you have less than a one percent ownership interest in the Medical Group and in its wholly owned management services organization, Medamerica.  Therefore, entities that make payments to the Medical Group, such as Marin General Hospital, would not be considered sources of income to you based on such payments.   


Your situation is similar to that described in the Scott Advice Letter, supra.  There, a doctor who was a hospital district board member worked for a medical group that contracted with Grossmont Hospital Corporation.  The doctor asked whether he was prevented from participating in certain hospital district decisions because he received income from the medical group.  We advised that he was not disqualified from participating in the decisions so long as it was not reasonably foreseeable that the decisions would have a material financial effect on the medical group.  As to the question of whether Grossmont Hospital Corporation was a source of income to the doctor, we advised as follows:  


... [I]t does not appear that either the Association or ... [Grossmont Hospital] Corporation are considered sources of income to the doctor.  Rather, it appears that the contractual relationship exists between ... [Grossmont Hospital] Corporation and the Medical Group, as an independent contractor.  In turn, the Medical Group retained Dr. Herrick's services as a subcontractor.  The general rule with respect to an official's income as a subcontractor is that the contractor is the sole source of the income. ... This is because the contractor independently makes the decision to hire the official and is not directed by the client to hire the official.... 

